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PREFACE. 



TN the use by the Profession of the various statutes 
-*■ relating to Sherijff-Court practice, passages fre- 
quently occur which give rise to serious doubts as to 
the proper construction to be put on them. In a 
number of instances of this kind the ruling of the 
Supreme Court has been obtained, and the chief object 
of the present volume is to give in a convenient form 
the cases which illustrate the interpretation to which 
the Court has given the sanction of its authority. 
Wherever it has seemed desirable, the principles which 
have guided the Court in arriving at a decision have 
also been given, together with the dicta of the Bench 
when these have appeared still further to elucidate the 
points of law or practice under consideration. 

The Acts which have thus been illustrated, in so 
far as applicable to Sheriflf-Court practice, have been 
printed at length, and the illustrations have been sub- 
joined to the respective sections to which they bear 
reference. Statutory alterations, where they occur, 
have been pointed out, and notes of reference to other 
Acts and cases have been given where it has appeared 
desirable to do so. 



VI PREFACE. 

The First Part consists of the Sheriff-Court Act of 
1853, part vii. of the Court of Session Act, 1868, — 
comprising sections 64 to 80 inclusive, — ^which now 
regulates "appeals from Inferior Courts,'' and the 
Conjugal Eights Acts of 1861 and 1874. 

The provisions of the Conjugal Eights Act of 1861, 
when it was passed, applied exclusively to proceedings 
before the Supreme Court. On the preamble that the 
expense of procedure under this Act prevented many- 
persons from availing themselves of its benefits, the 
Conjugal Eights Amendment Act of 1874 was passed, 
rendering proceedings as regards a number of the pro- 
visions of the previous Act competent in the Sheriff- 
Court. Both these Acts have therefore been given, 
with relative illustrations, including those cases the 
jurisdiction as to which is still exclusively confined to 
the Supreme Court. 

The Second Part conmiences with the Small Debt 
Act of 1837. This Act was specially designed to pro- 
vide simple and inexpensive forms of process for the 
trial and recovery of claims of small amount, and with 
this object in view the right of appeal is rigidly cir- 
cumscribed. The 30th section, accordingly, carefully 
excludes — otherwise than as provided by the section 
which imimediately follows — all review of cases decided 
under the authority of the Act. The 31st section, to 
which reference has been made, provides the only 
review which is permitted. 
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The cases which have been given in iUustration of 
the working of this Act are, therefore, all of them 
referable to the 30th or 31st section. But where an 
appeal has been founded on want of compUance with 
the provisions of any particular section, the caae or 
cases in illustration have been subjoined thereto, where 
it has appeared that the application of the law is 
thereby more clearly enunciated. 

The Debts Eecovery Act, which follows, adopts to 
a large extent the provisions and machinery of the 
Small Debt Act, by incorporating partially or wholly 
a number of its sections, and by rendering them 
applicable to a limited class of cases of from £12 to 
£50 in amount. Notes have been subjoined to these 
sections indicating the extent to which they have thus 
been incorporated. The few cases under this Act 
which have come before the Supreme Court have been 
given under the respective sections to which they 
relate. 

The few but important sections of the Heritable 
Jurisdictions Act, providing for appeals from Inferior 
Courts, with relative Notes and Illustrations, conclude 
this part of the work. 

During the last Session of Parliament the Employers 
and Workmen Act, 1875, and the Summary Prosecu- 
tions Appeals (Scotland) Act, 1875, have been passed. 
Under the former of these, proceedings may be taken 
either in the Ordinary or the Small Debt Court, as the 
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circumstances may require, and it has been thought 
expedient to give it in the form of a Supplement, to 
which there is a separate introductory note. The 
relative Act of Sederunt, containing a number of 
suitable forms, has been given in the Appendix. 

Under the Summary Prosecutions Appeals Act a 
new mode of appeal on points of law has been provided 
for a limited description of cases. These include 
prosecutions for penalties under the Small Debt Act. 
For convenience of reference, the Appeals Act referred 
to, some other Acts of Parliament relating to Sheriff- 
Court Practice, and the Act of Sederunt of July 1839, 
have also been given in the Appendix. This Act of 
Sederunt in so far as unrepealed is still operative, and 
to a large extent it continues to regulate the forms of 
process in the Sheriff-Court. 

In order to facilitate reference the Index has been 
prepared so as to embrace the Appendix, and it is 
believed that this feature will add to the usefulness of 
the volume. 



Wick, February 1876. 
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ANNO DECIMO SEXTO & DECIMO SEPTIMO 



VICTOKIiE KEGINiE. 



CAP. LXXX. 

An Act to facilitate Procedure in the Sheriff^ Courts 
in Scotland. — [15th August, 1853.] 

Whereas an Act was passed in the First Year of the 
Keign of Her present Majesty, intituled An Act for the 
more effectual Recovery of Small Debts in the Sheriff 
Courts, and for regulating the Establishment of Circuit 
Courts for the Trial of Small Debt Causes by the 
Sheriffs in Scotland ; and another Act was passed in the 
Session of Parliament held in the First and Second Years 
of the Keign of Her present Majesty, intituled An Act to 
regulate the Constitution, Jurisdiction, and Forms of 
Process in Sheriff Courts in Scotland : And whereas it 
is expedient to facilitate Procedure in the Sheriff Courts 
in Scotland, and to make further Provision for the 
cheap and speedy Administration of Justice in the said 
Courts : Be it therefore enacted by the Queen's most 
Excellent Majesty, by and with the Advice and Consent 
of the Lords Spiritual and Temporal, and Conmions, in 
this present Parliament assembled, and by the Authority 
of the same as follows : 
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of Bum 
mons. 



Proceedings in Ordinary Causes. 

1. With respect to Cases in the Sheriff Court, other 
than those provided for by the first-recited Act^ as 
extended by this Act, be it enacted as follows : 
ShortForm The Summons shall be in the form, as nearly as may 
be, of the Schedule (A.) annexed to this Act,^ and such 
short Form shall be equally effectual to all intents and 
Purposes, including Arrestment on the Dependence 
where the Summons contains a Warrant to arrest in 
Terms of such Schedule, as the forms at present in use. 



^ This is a specific exclusion of the Small Debt Act from the 
operation of this Act. 

^As to the form of Summons, see the cases subjoined to Schedule 
(A) of this Act. See Appendix. 

The requirements of the Act of Sederunt, of 10th July 1839, as 
regards the form of the Summons, have been superseded by the 
provisions of this Act. See the case of Manson v. Dundas, cited 
under Schedule (A). 



Decree in 2. Where no Appearance shall be entered for the 

absence. Defender the Sheriff may, at any Court held after the 

Day of Compearance, give Decree in Terms of such 

Summons, in like Manner as at present where no 

Appearance is made for the Defender, and such Decree 

Proviflion ^^ ^® ^^ ^ rcspects equivalent to a Decree in absence 

for repon- obtained under the Forms at present in use:^ Provided 

"^' always, that the Defender^ may obtain himself reponed 

against such Decree, whether extracted or not, at any 

Time before Implement has followed thereon,^ or against 

such Part thereof as may not have been implemented, 

by lodging with the Sheriff Clerk a Eeponing Note in 

the Form in Schedule (B.) annexed to this Act, and 

consigning therewith the Sum of Expenses decerned 

for, a Copy of which Note shall at the same time be 

delivered or transmitted through the Post Office to the 
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Pursuer or his Agent in the Action, and a Certificate 
by the Sheriff" Clerk that such Note has been lodged 
shall operate as a Sist of Diligence ; and where such 
Note shall have been lodged and Consignation made as 
aforesaid, the Sheriff shall pronounce a Judgment 
reponing the Defender, and shall also appoint the con- 
signed Money to be paid over to the Pursuer, unless 
special Cause be shown to the contrary, and the Cause 
«hall thereafter proceed in aU respects as if Appearance 
were made therein, in manner hereinafter provided, of 
the Date of such Judgment : Provided always, that 
where a Charge has been given, or any Step of Dili- 
gence has been taken, on the Decree, prior to the Appli- 
cation to be reponed, it shall be competent to the Sheriff 
in the course of the Proceedings in the Cause to decern 
in favour of the Pursuer for the Expenses of such Charge 
or Diligence, or such part thereof as shall be just. 



■^ Where no Defence is lodged, Decree held to he a Decree in 
Absence. — This was an action of removing in which Agnes Low, the 
•defender, entered appearance. Parties were thereafter heard, and 
next court-day Low lodged a minute withdrawing the appearance 
entered for her and decree was given against her. Low was afterwards 
reponed as against a decree in ahsence, a record was made up, and the 
"Sheriff-Substitute assoilized her. The pursuer advocated, and pleaded 
in limine, that the defender was not entitled to be reponed as against 
a decree in absence, in respect that she had entered appearance in the 
action, and had afterwards allowed decree to be pronounced against 
her, which had been extracted ; and that the competent remedy was 
by reduction. This plea was repelled. Observed by the Bench, that the 
pursuer acquiesced, or at least did not insist, on the objection to the 
withdrawal of appearance, and after so much litigation such a pre- 
liminary plea cannot now be listened to. By Lord Ivory : — ** I am 
clear that a party decerned against, who has stated no defence on 
the merits of the cause, is in the same position as if he had not 
appeared." Gray v. Low, 22d February 1866, 18 D. 628, 28 Jurist 
382. 

Where the defender entered appearance, and parties were heard 
in explanation of the grounds of action and the nature of the 
defence, and a condescendence and answers had been ordered, and 
a condescendence lodged but no defences, the decree pronounced 
was held to be a decree, not inforo, but in absence, against which 
the defender was entitled to be reponed. Bill Chamber : Wilson v. 
State Fire Insurance Co., July 14, 1863, 35 Jurist 635. 
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Where Defences lodged, — But where defences had been lodged, a 
decree in default, in respect the defender had failed to lodge answers 
to the pursuer's revised condescendence, was held to be a decree in 
foro, Mackenzie and Macrae v. Smith, June 26, 1821, 23 D. 1201, 
33 Jurist 602. 

2 Beponing of Representatives against Decree in Absence, — Under 
this provision the widow of a deceased defender, who had not made 
up a title as his executrix, was held entitled to be reponed against 
a decree in absence, pronounced against him about ten years pre- 
viously. The case is peculiar. In 1869 Pearson obtained decree 
in absence against Alison. After Alison's death, an action was 
raised, in 1869, against his widow, on the passive titles, or as his 
executrix, for payment of the sum decerned for against her hus- 
band. She thereupon lodged a note craving to be reponed against 
the decree in the first action, and she was reponed accordingly, and 
in a week after the Sheriff pronounced an interlocutor sisting her 
as a party in room of her husband. The action proceeded, and 
decree of absolvitor on the merits was pronounced. On appeal to 
the Supreme Court it was objected that the 2d section of the 
Sheriff Court Act only authorised the Sheriff to repone a ** defender." 
This objection was repelled, and the interlocutor in the Sheriff 
Court affirmed. Observed by the Lord Justice Clerk [Moncreiffy. — 
" I think that is too strict a reading of the Statute. It is clear 
that a party in the position of this widow was entitled to be sisted ; 
and if to be sisted, she was also entitled to be reponed. It is still 
more abundantly clear that when the action was raised against her 
she was entitled to be reponed. She was called into Court as her 
husband's representative, and it is clear that when thus called she 
cannot be objected to." Pearson v. Mitchell or Alison, January 31, 
1871, 43 Jurist 279, 9 Macph. 473. 

^ What is implement f — Imprisonment has been held to be imple- 
ment, so as to render it incompetent to be reponed. M*Lachlan v, 
Eutherford, June 10, 1854, 16 D. 937, 26 Jurist 483. A poinding 
executed is implement to prevent the defender being reponed. 
Stephenson v. Dobbins, February 17, 1852, 24 Jurist 255 ; Anderson 
V. Anderson, June 6, 1855, 27 Jurist 415 ; Kowan v, Mercer, May 
12, 1863, 4 Irv. 377, 35 Jurist 560 ; Wylie v. Lawson, September 
16, 1863, 4 Irv. 441, 36 Jurist 1. A poinding is said to be 
executed although a sale has not taken place. Eowan sujpra. 

Reduction or Susjpensiony a Remedy, — In a case under the Sheriff 
Court Act, 1838, the provisions of which, are analogous, where im- 
prisonment had followed a decree in absence, an action of reduction 
was held not to be excluded, and to be a competent remedy. 
M*Lauchlan v. Eutherford, June 10, 1854, 26 Jurist, 483. Again, 
in a recent case, where imprisonment had followed on a decree in 
absence, on an application for suspension and liberation, it was held 
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competent for the Lord Ordinary to refuse the note, and to remit 
to the Sheriff with instructions to repone on certain prescribed con- 
ditions. These were, that the complainer should pay the expenses 
decerned for in the Sheriff Court, and that he should find caution 
de judicio sisti to such amount as the Sheriff should fix. Observed 
hy Lord Wood : — ** There can be no question as to the competency 
of coming to this Court to be reponed when diligence has been used, 
which is the course taken by the suspender/' Cheyne v. Suther- 
land or M'aungle, July 19, 1860, 22 D. 1490, 32 Jurist 679. 



3. Where the Defender intends to state a Defence, Procedare 
he shall enter Appearance by lodging with the Sheriff J^^^^J ^" 
■Clerk, at latest on the Day of Compearance, a Notice in enters Ap- 
the Form of Schedule (C.) annexed to this Act ; and "^^^^ 
on the first Court Day thereafter, or any other Court 
Day to which the Diet may be adjourned, not being 
later than Eight Days thereafter, the Sheriff shall hear 
the Parties in Explanation of the Grounds of Action 
and the Nature of the Defence to be stated thereto, and 
if satisfied that no farther written Pleadings are 
necessary he shall cause a Minute in the Form of the 
Schedule (D.) annexed to this Act to be written on the 
^unmions, setting forth concisely the Ground of De- 
fence, which Minute shall be subscribed by the Parties 
or their Procurators, and the Sheriff shall thereupon 
-close the Record by Writing under the said Minute 
^' Record closed,'' and signing and dating the same ; 
but if the Sheriff shall be satisfied that the Record can- 
not properly be made up without Condescendence and ^endetce 
Defences, he shall pronounce an Order for the same;^ !°^^ v 

X ^^ ^^ IfitlCfiS liO DA 

and in such event the Pursuer shall, within Six Days^ lodged. 
thereafter, lodge with the Sheriff Clerk a Condescendence 
.setting forth articulately, and as concisely as may be, 
without any Argument or unnecessary Matter, the Facts 
necessary to found the Conclusions of the Summons 
which he avers and is ready to prove, together with a 
Note of Pleas in Law ; and the Defender shall, within 
Ten Days^ after the lodging of such Condescendence, 
lodge his Defences, setting forth articulately his 
Answers to such Condescendence, and also, where 
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necessary, setting forth articulately, under a separate 
Head, any counter Statements necessary for his Defence 
which he avers and is ready to prove, and there shall be 
appended to such Defences a Note of the Defender's 
Pleas in Law, and such Defences shall be framed as 
concisely as may be, without any Argument or un- 
necessary Matter. 



^ Condescendence and Defences when necessary ; Observations hy 
the Court. — ^An action was brought by the Commissioners of the 
Caledonian Canal against the owners of a steamer which had sunk 
in the Crinan Canal (which became vested in these Commissioners)- 
for the expense incurred for raising the steamer ; and the action 
had been closed on a minute of defence. It was advocated from 
the Sheriff Court of Lanarkshire, and it is referred to here for the 
purpose of quoting the observations of the Lord Justice Clerk on 
the manner of closing the record. His Lordship observed : — " I 
wish to express the serious concern with which I have seen instances, 
as in this case, of the way in which the provisions of the recent 
Sheriff Court Act are acted upon in regard to the preparation of 
causes in the Sheriff Court. 

** When the question is, on the showing of the summons and the 
minute of defence, a simple short matter as to the payment of an 
account, — a sale of sheep, and so forth, — it is certainly a great im- 
provement to get rid of the delay and expense of long records, the 
more so, when it is plain that the matter ought to go at once to- 
proof. But when the minute of defence discloses such important 
inquiries, if competent, as those set forth generally in the minute 
of defence in this case, and involving an inquiry into the state and 
condition of the whole Crinan Canal for twenty years and more, not 
only under the management of the pursuers, but of the former 
company, and the constant neglect of duty averred against both, it 
ought to have been seen at once that the precision and detail of a 
regular record were essentially necessary. And a more unsatisfactory 
result than a proof at large on such a minute cannot well be con- 
ceived." Commissioners of the Caledonian Canal v. Stirling, July 
19, 1856, 18 D. 1319, 28 Jurist 674. See also the observations of the 
Court in the case of Manson v, Dundas, infra. 

2 See the provisions in section 6, infra^ by which the Sheriff is 
empowered on cause shown to receive papers after the time pre- 
scribed. 

2 See the cases referred to under next section for irregularities ia 
procedure. 
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4. The Sheriff Clerk shall, as soon as Defences are R«cofd to 
lodged, transmit the Process to the Sheriff, who shall andciowS' 
consider the same, and shall as soon as may be, and at 
latest within Six Days after the Date of lodging the 
Defences, appoint the Parties or their Procurators to 
meet him, and shall at such Meeting, if dilatory 
Defences have been stated, dispose at once, where 
possible, of such dilatory Defences, or may reserve Con- 
sideration of them till a future Stage of the Cause ; and 
unless where the Pursuer is willing to close on Sum- 
monsi and Defences, the Sheriff may, if he thinks fit, 
order One Revisal of the Condescendence and Defences 
respectively,^ which Revisal shall be made upon the 
original Papers, unless the Sheriff, for special Cause 
assigned, shaU direct to the contrary ; and as soon as 
revised Defences are lodged, the Sheriff Clerk shall 
transmit the Process to the Sheriff, who shall thereupon 
appoint the Parties or their Procurators to. meet him as 
soon as may be, and at latest within Six Days after the 
Date of the lodging of the revised Defences ; and at 
such Meeting after the lodging of the Defences, or the 
revised Defences, as the case may be, or at an adjourned 
Meeting, if the Sheriff has seen fit to adjourn (which he 
is hereby authorised to do, where necessary, but for no 
longer Period than Eight Days), the Sheriff shall allow 
the Pursuer or his Procurator to put upon Record, in 
concise and articulate Form, where this has not been 
already done^ his Answers to the Defender's Statement 
of Facts, or a simple Minute of Denial where that shall 
be deemed by the Sheriff to be sufficient, and shall 
allow each Party to adjust his own Part of the Record, 
and shall strike out of the Record any Matter which he 
may deem to be either irrelevant or unnecessary ; and 
the Record shall then be closed by the Sheriff writing 
upon the Interlocutor Sheet the Words " Record closed,'' 
and signing and dating the same.^ 



1 The word " Summons " is a misprint in the imperial Act for 
" Condescendence." 
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^ Irregularity of Procedure. — This was an appeal from the Sheriff 
Court at Banff. After condescendence and defences had been 
lodged the Sheriff-Substitute pronounced the following interlocu- 
tors: — 

*^ March 31, 1868. — ^The Sheriff- Substitute appoints parties' pro- 
curators to meet with him, in terms of the statute, and appoints 
first calling at eleven o'clock forenoon." 

^^ April 8, 1868. — Appoints the pursuer to answer the defender's 
separate statement of facts within eight days from this date." 

"May 6, 1868. — Having heard parties' procurators, prorogates 
the term assigned to the pursuer for answering the defender's 
separate statement of facts for six days." 

^^ May 20, 1868. — The Sheriff- Substitute appoints parties' pro- 
curators to meet with him to adjust and close the record in terms of 
the Statute, and assigns first calling." 

"June 3, 1868. — Eecord closed." 

On 24th June a proof was allowed, when the defender appealed 
to the Sheriff. The Sheriff dismissed the action in respect of the 
disregard of the provisions of this section in making up the record. 
On appeal to the Supreme Court the interlocutor of the Sheriff was 
recalled, with instructions to him to recall the interlocutors of the 
Sheriff- Substitute of 8th April and those following, and to appoint 
the record to be prepared de novo, regard being had, as far as prac- 
ticable, to the provisions of the Sheriff Court Act, and to award to 
the defender such part of the expenses in the Sheriff Court after 8th 
April as he may think reasonable. Neither party were found 
entitled to expenses in the appeal to the Supreme Court. Observed 
hy the Lord Justice-Clerk: — **The successive interlocutors, com- 
mencing with that of 8th April and terminating with that of 3d 
June, were before the Sheriff on review. They were erroneous and 
fall to be recalled ; but why should the process be dismissed ? The 
Statute, though stringent enough in its provisions, has not declared 
that a dismissal of the action shall follow a departure from the rules 
prescribed. The interlocutor of 8th April ordered answers to a 
statement of facts, when the statute prescribed something else to 
be done. My view is that the course open to the Sheriff, and which 
he should have followed, was that of recalling the incompetent 
interlocutors, and directing procedure de novo, appointing the meet- 
ing to have been held, and making up the record of new." Garden 
V. Kessack, Feb. 27, 1869, 41 Jurist 316, 7 Macph. 688. 

In another case in the same Sheriff Court, after condescendence 
and defences had been lodged, the following interlocutors were 
pronounced : — 

** October 10, 1866. — The Sheriff-Substitute appoints the pursuer 
to answer the defender's separate statement of facts within ten days 
from this date." 

" December 12, 1866. — The Sheriff-Substitute appoints parties' 
procurators to meet with him in terms of the statute, and assigns 
first calling at twelve o'clock noon." 
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** February 27, 1867. — As craved and consented, continues the 
earolment till next court day." 

*' March 28, 1867. — The Sheriff-Suhstitute having considered the 
motion made by the defender's procurator at the bar, that in respect 
he has large additions to make to the defences, and that parties be 
allowed to revise their respective papers, — Allows both parties to 
revise accordingly, as craved and consented to, within ten days 
from this date." 

The record having been closed the Sheriff-Substitute gave 
decree for the pursuer, and the Sheriff adhered. The defender 
appealed on the ground of want of compliance with the provisions 
of this section in making up the record. The appeal was dismissed 
with expenses, in respect that the irregularities were of consent, 
and that the interlocutor of 28th March was on the motion of the 
appellant, who is barred personali exceptione. Observed by the Lord 
President : — " The interlocutor of 10th October is said to be 
irregular, and that the Sheriff-Substitute ought to have appointed a 
meeting. I am not prepared to hold that an interlocutor was 
necessary for the appointment of a meeting, and if the Sheriff-Sub- 
stitute appointed a revisal when the parties were before him, it 
appears to me to have been sufficient." With respect to the 
interlocutor of 8th April, the Sheriff- Substitute was satisfied that the 
record was sufficient as regarded the case for the pursuer, but he 
felt that the defender's statement required an answer. He accord- 
ingly ordered it to be answered within ten days. I cannot say that 
was incompetent. It was a limited and proper exercise of his 
power of ordering a revisal. The irregularity in ordering the re- 
vised papers was on the motion of the party who now complains, 
'and, therefore, his contention cannot be listened to. If the 
irregularity had affected the jurisdiction he would not have been 
barred, even although it proceeded on his own motion, but it is a 
mere irregularity in the form of process. The case of Kessack v. 
Garden, supra, is essentially different. In it there was nothing of 
consent or by motion, but the whole irregularities were commtited 
by the Sheriff himself." Stewart v. Harper, Oct. 15, 1869, 42 Jurist 
2, 8 Macph. 24. 

* The defender in this case in revising his statement made a 
new paper, and introduced an additional article near the beginning, 
whereby the pursuer's revised answers did not correspond with the 
defender's statement, and the record had been closed, without this 
having been observed. On advocation it was held (1st) that the 
error might be rectified, but not without opening up the record ; 
and (2d) the pleadings being otherwise defective, the Court ordered 
the papers to be withdrawn and a new record to be made up. 
Cruickshank v. Fairlie, June 16, 1863, 1 Macph. 928, 35 Jurist 
552. 

5. After the Kecord is closed the SheriiF shall heax After Re- 
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«>^ the Parties or their Procurators upon the Merits of the 
Sheriff to Cause, and upon their respective Pleas, or, where he 
ti^OT*to deems Proof to be necessary, shall appoint a Diet for 
f??p?iof '^* Proofs on an early Day, and shall hear the Parties or 
andtodis- their Procurators after such Proof is led; and after 
SSe.^ such Hearing, or such Proof and Hearing, as the Case 
may be, the Sheriff shall pronounce Judgment with the 
least possible Delay : Provided always, that it shall be 
competent to the Sheriff, on the written Consent of both 
Parties, to dispose of the Cause upon the Papers with- 
out further Statement or Argument. 



^ Form of Interlocutor allowing 'proof, — In a case in which par- 
ties were allowed a proof before answer, the Lord Justice-Clerk 
{Inglis) observed : — " When a proof was allowed in cases in which 
no special averments were made by the defender, the proper inter- 
locutor was, * Allow the pursuer a proof of his averments, and to 
the defender a conjunct probation ; ' but when the defender made 
independent averments, and both parties were allowed a proof, a 
form of interlocutor usual in such a case, viz., to allow both parties 
a proof and to either party a conjunct probation, was erroneous and 
misleading, and the proper form of iuterlocutor was, * Allow the 
parties a proof, and to the pursuer a conjunct probation,* because 
the defender was bound to lead his conjunct probation at the same 
time as his proof in chief. 

** After the pursuer had led his proof in chief, and the defender 
his conjunct probation and proof in chief, the pursuer was entitled 
to a probation conjunct to the defender's proof in chief, but after 
that the defender was entitled to no further proof, unless he could 
show that proof had been led in the pursuer's conjunct proof, which 
he could not have anticipated, when he might be allowed a proof in 
replication.'* Magistrates of Edinburgh v. Warrender, 11 Nov. 
1862, 35 Jurist 10, 1 Macph. 13. 

Eeference was made in the foregoing case to Strang v. Steuart, 
14 May 1862, 24 D. 955, 34 Jurist, 474, in which it was held that a 
conjunct probation is the right of the pursuer whenever the defen- 
der has led proof of his own case, and not merely proof conjunct to 
the pursuer's proof; and that cause must be shown for proof in 
replication, but it is always competent on cause shown. 

A usual form of interlocutor in some Sheriff Courts is in the 
following terms, viz. : *' Allows to both parties a proof of their 
respective averments in so far as not admitted, and to each of them 
conjunct probation." It is understood that all proceedings in liti- 
gation proceed with the authority or leave of the Court, and that 
the allowance of " conjunct probation" includes the authority under 
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which each party cross-examines the witnesses adduced by his 
opponent. 

Proof before answer. — In an action for payment of two promis- 
sory notes, in which an interlocutor allowing proof before answer was 
pronounced, in order that a letter might be explained, which was 
not itself a discharge, but might import that a discharge had been 
conteiiiplated, and might have been completed, the Lord Justice- 
Clerk (Moncreiflf) observed : — " The pursuer Macvean holds two pro- 
missory notes, which are documents of debt, and the defenders say 
that the debt is discharged. Now, if it is proposed to prove the 
discharge by parole, I think that incompetent. But there are many 
grounds upon which, in a case of this sort, proof may be allowed 
before answer ; for example, if there is suspicion of fraud, or if the 
documentary writings require explanation. 

" It does not follow that, when proof before answer is allowed 
in such a case, we decide anything on the competency of the evi- 
dence which may be adduced, of which we cannot judge at this 

stage To allow the parties a proof of their averments 

without the insertion of the words * before answer,' would simply be 
to allow them to prove discharge of this debt by parole testimony. 
The use of the words ' before answer' is just to guard against this 
result. I interpret the words to mean not before answer only as to 
the relevancy, but also before answer as to the competency. 

" In regard to the proof which is to be allowed, I have no doubt 
that it is competent to lead such evidence as is necessary to show 
the effect of the writings. It is also competent to supply omissions 
in the documentary evidence by parole proof ; for example, to prove 
the date of the letter, which is only dated * Saturday evening.' 
Then, again, prior correspondence is a matter which may have an 
important bearing as to the discharge, not as proving it, but as 
throwing light on the written documents." Macvean v, Maclean, 
26 June 1873, 45 Jurist 470, 11 Macph. 764. 



6. Where any Condescendence or Defences, or re- Periods for 
vised Condescendence or revised Defences, or other p^Jf per. 
Paper, shall not be given in within the Periods pre- bS^py^^j. 
scribed or allowed by this Act, the Sheriff shall dismiss gationsmay 
the Action, or decern in Terms of the Summons, as the ^ ^^ 
Case may be, by Default,^ unless it shall be made to q^^"^ ®" 
appear to his Satisfaction that the Failure to lodge such shown. 
Paper arose from unavoidable or reasonable Causes, in 
which Case the Sheriff may allow the same to be re- 
. ceived, on Payment of such Sum in Name of Expenses 
as he shall think just : Provided always, that the 
Periods appointed for lodging any Paper, or for trans- 
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mitting any Process to the Sheriff, or for closing a 
Record, may always be once prorogated by the Sheriff 
without Consent on Special Cause shown, and may' 
always be prorogated by written Consent of Parties, 
with the Approbation of the Court ; and in every In- 
terlocutor prorogating on special Cause shown the Time 
for lodging any Paper the Nature of such Cause shall 
be set forth, and a definite Time shall be therein fixed 
within which the Paper is to be lodged. 



^ Decree by default may he decree in foro or in absence, — Where 
appearance had been entered, and condescendence and defences 
ordered, and condescendence lodged but no defences lodged, the 
decree pronounced by default was held to be a decree not in foro, 
but in absence, in respect of no defences having been stated on the 
merits. See Wilson v. State Fire Insurance Co., cited under sec- 
tion 2, supra. 

But where defences had been lodged, a decree by default, in 
respect the defender had failed to lodge answers to the pursuer's 
revised condescendence, was held to be a decree in foro. See 
Mackenzie and Macrae v. Smith, also cited under section 2. 

After litis contestation had taken place in an action in the Outer 
House of the Supreme Court, it was stated by the defender that the 
counsel and agent for the pursuer had ceased to act for her. There- 
upon intimation was made to her to proceed with her case within 
ten days. Thereafter, in respect of execution of the intimation, 
and no appearance having been made for the pursuer, the defenders 
were assoilzied. This was held to be a decree in foro. Boak or 
Watson V. Watson, 14 July 1860, 22 D. 1468, 32 Jurist 666. • 



Provision 7. In all applications before the Sheriff which are 

<S^m^^d at present commenced by Petition, and are not other- 
by Petition, ^g^ regulated by this Act, the Petition shall be as 
nearly as may be in the Form of Schedule (E.) annexed 
to this Act ; and thereafter the Procedure under such 
Petition shall, as nearly as may be, be the same as here- 
inbefore provided in regard to ordinaiy Actions. 



The circumstances under which summary applications are com- 
petent are specified in section 137 of the Act of Sederunt, lOth 
July 1839, Appendix, infra, which is still unrepealed. 



PROCEEDINGS IN ORDINARY CAUSES. 13 

Competency of Petition. — Miss Kennedy, who was possessed of 
considerable means, held on deposit-receipts, died at an advanced 
age. Margaret Allan, the only servant in attendance, got posses- 
sion of these receipts, alleging that they were endorsed over to 
her by Miss Kennedy, and she cashed some of them. A petition 
by Miss Kennedy's executors to the SherijQf of Fife, praying for 
interdict against Allan, and Henry West Walker, a banker, who 
was made custodier of some of the funds, from parting with or 
using or diminishing the same, to appoint them to consign the 
funds in the hands of the Clerk of Court, <fec., and on failure to 
consign, to decern and ordain them to pay to the petitioners the 
sum of £1500, or such other sum as they may have uplifted, was 
held competent. Observed by the Lord President: — **It is said that 
the parties might have raised an ordinary action, and used arrest- 
ment on the dependence. That may be so, but the incompetency 
of this summary procedure does not follow from the competency of 
raising an ordinary action with arrestment. And it might well 
have been that a summons with arrestment would not have been an 
effectual remedy ; it would not have secured funds in the hands of 
Margaret Allan herself, or funds which she might have concealed." 
Allan V, Beveridge, 30 Jan. 1861, 33 Jurist 209. 

Competency. — Hunter and others presented a petition in the 
Sheriff Court of Forfarshire to have Kerr ordained to deliver to 
them a disposition of certain heritable subjects in terms of missives 
of sale. Kerr defended, on the ground that the sale was not com- 
pleted, because the parties were at issue in regard to the reservation 
of a servitude in favour of a conterminous property ; and he further 
pleaded that the petition was incompetent in the Sheriff Court, as 
it involved a question of heritable right. The latter plea was sus- 
tained. Observed by the Lord President : — " The statutory jurisdic- 
tion of a Sheriff extended only to questions as to the constitution 
of, or immunity from, servitudes, and to questions as to the exer- 
cise of servitudes, which must be tried between the dominant and 
servient tenements, but not to a question such as had arisen here." 
Hunter, Cox, and Others v. Kerr, 25 Oct. 1873, 1 Rettie 60. 

Competency — Mora. — On 8th January 1874 Baird presented a 
petition in the Sheriff Court of Forfarshire, in terms of the 137th 
section of the Act of Sederunt 10th July 1839, in which he averred 
that Mouat, the respondent, who had been tenant of one of his farms 
under a lease which expired at Martinmas 1873, had, in violation of 
the terms thereof, neglected to clean three fields properly before or 
after sowing turnips therein, whereby the land was deteriorated. He 
prayed for a remit to persons of skill to ascertain the damage, and 
for a decemiture against the respondent for payment thereof. The 
respondent stated that he had ceded possession of the land on 9th 
August, and that their true condition at that time could not now be 
ascertained. He pleaded incompetency and mora. Held that the 
petition was not incompetent, but that it came too late. It was 
thei^efore refused. Observed by the Lord President : — " If this 
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had been a process of a different kind, viz., an action of damages, 
in which the pursuer offered to prove the whole facts of the case, I 
think it would not be too late, even in January 1874." Baird v» 
Mount, 3 July 1874, 1 Rettie 1119. 

S^MdMe ^' ■'■^ Actions of Multiplepoinding, the Party rais- 
poindings. ing the Summons shall set forth in the Body thereof who 
is the real Kaiser of the Action ; and the Sheriff shall, 
at the First Calling of the Cause, where no Defences 
are stated, or where Defences are stated and repelled 
at the First Calling thereafter, pronounce an Order for 
Claims within a short Space ; and it shall be competent 
for any Number of Parties whose Claims in such Action 
depend upon the same Ground to state such Claims in 
the same Paper ; and as soon as the Parties who shall 
appear and claim an Interest in the Fund shall have 
lodged their Claims, or had Opportunity allowed them 
for doing so, the Sheriff shaU appoint the Parties or 
their Procurators to meet him ; and at such Meeting he 
shall allow each Party to adjust his own Part of the 
Record, and to meet the Averments of any other Claim- 
ant or Claimants so far as necessary, and the Procedure 
at such Meeting, and in the after Progress of the Cause, 
shall be as nearly as may be the same as is hereinbefore 
provided with reference to ordinary Actions after De- 
fences have been lodged. 



Short 9. Every execution of a Summons, and every Exe- 

Ex^ution cution of Scrvicc of a Petition, shall be written at the 
provided. j]j^^ ^f ^j^^ Summous or Petition itself, and where 

necessary on continuous Sheets, but not on a separate 
Paper ;^ and such Execution shall be in the Form, or 
as nearly as may be in the Form, of Schedule (F.) 
annexed to this Act, which Form shall be equally valid 
and effectual in all respects as the longer Form of Exe- 
cution at present in use. 



^ Where the whole vacant space at the end of a petition had 
been filled up by a report of lockfast doors, and a minute for the 
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petitioner proceeding thereon, followed by the SheriflTs warrant, were 
engrossed on an additional sheet stitched up with the petition, and 
the execution of citation was written on this sheet below the war- 
rant, an objection to its sufficiency as not being in conformity with 
the requirements of the Act was repelled. Kennedy v. Murphy, 11 
Dec. 1863, 2 Macph. 232, 36 Jurist 126. 



10. Where proof shall be allowed, a Diet of Proof ^^*^ 
shall be appointed, at which the Evidence shall be led abolished; 
before the SheriflF, who shall with his own Hand^ take ^w to be 
a Note of the Evidence, setting forth the Witnesses ***®°- 
examined, and the Testimony given by each, not by 
Question and Answer, but in the form of a Narrative, 
and the Documents adduced, and any Evidence, whether 
oral or written, tendered and rejected, with the Ground 
of such Rejection, and a Note of any Objections taken 
to the Admission of Evidence, whether oral or written, 
allowed to be received ; which Note of the Evidence 
shall be forthwith lodged in Process, and the Sheriff 
Clerk shall mark the Documents admitted in Evidence, 
and also, separately, any Documents tendered and 
rejected ; and the Diet of Proof shall not be adjourned, 
unless on special Cause shown, which shall be set forth 
in the Interlocutor making the Adjournment; and the 
Proof shall be taken as far as may be continuously, and 
with as little interval as the Circumstances or the 
Justice of the Case will admit of ;^ and the Note of the 
Evidence given by each Witness shall be read over to 
him by the Sheriff, and signed by the Witness (if he 
can write) on the last Page, in open Court, before the 
Witness is dismissed : Provided always, that in the 
event of the Sheriff being unavoidably prevented from 
taking such Notes with his own Hand, he shall dictate 
the same to any competent Person he may select : Pro- Absent or 
vided always, that it shall be competent to the Sheriff, i^^'wit- 
where any Witness or Haver is resident beyond the ^^^ 
Jurisdiction of the Court, or by reason of Age, Infirmity, mined on 
or Sickness is unable to attend the Diet of Proof, to sIobu"^^ 
grant Commission to any Person competent to take and 
report in Writing the Evidence of such Witness or 
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Bemitsmay Haver ;^ provided also, that it shall be competent to 
to Persons the Sheriff to remit to Persons of Skill or other Persons 
Md^ of ^ report on any Matter of Fact, and where such Remit 
Consent his shall bc made of Consent of both Parties the Sheriff 
shiSibe shall hold the Report to be final and conclusive with 
^^' respect to the Matter of such Remit. 



^ Deposition of Party in the Cause, how to he taken. — Where 
there was a reference to the oath of the defender, and his deposition 
was taken down hy the Sheriff in the same manner as is here 
required for notes of evidence, on appeal to the Supreme Court it 
was held that this was utterly incompetent, although not objected 
to by the pursuer at the time ; and the notes were ordered to be 
withdrawn ^from the process, and the deposition properly taken. 
Observed : — " This section of the Sheriff Court Act authorises only 
noting of evidence by the Sheriff. But a reference to oath is quite 
different from leading a proof, and the old form must be adhered 
to." By that form the deposition must be dictated by the Sheriff 
to the Clerk of Court, and when written down it must be signed by 
the Sheriff and the deponent. Forman v. Bookless, February 27, 
1864, 36 Jurist 390, 2 Macph. 787. 

Employment of Shorthand Writers, — The provisions of this section 
as to the manner in which evidence may be taken have been 
amended by sections 4 and 5 of " The Evidence Further Amendment 
(Scotland) -4c^, 1874." These sections are as follows, viz : — 

"4. In every case of a proof in a civil cause or proceeding in a 
Sheriff Court in Scotland, and in every case of evidence being taken 
in any such cause or proceeding to lie in retentis, tbe following 
provisions shall have effect : — 

"(1) It shall be competent to the Sheriff, on the motion of any party 
to the cause or proceeding, and if he sees fit, to cause the evi- 
dence to be taken down and recorded in shorthand, by a writer 
skilled in shorthand writing, to whom the oath de fideli admini- 
stratione, shall be administered, provided that the Sheriff shall 
himself dictate to the shorthand writer the evidence which he 
has to record, and a note of the documents adduced, and any 
admissions made by the parties. 
" (2) When a shorthand writer is so employed, he shall be appointed 
by the Sheriff and paid by the parties in the first instance 
equally, and the extended notes of such shorthand writer, 
certified by him as correct, shall be the record of the oral evidence 
in the case ; provided that, should the correctness of the said 
record of evidence be questioned, it shall be competent to the 
Sheriff to satisfy himself in regard thereto, by the examination 
of witnesses or otherwise, and, if necessary, to amend the said 
record.*' 
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**5. In this Act the term * Sheriff' includes SheriflF-Substitute, 
and any person appointed by a Sheriff to take evidence on commis- 
sion, according to the present law and practice." See the Act at 
length in the Appendix. 

^ Proof allowed hy the Sheriff ex proprio motu, — Where proof had 
been led and closed on both sides, the Sheriff- Substitute gave decree 
sustaining the defences. On appeal the Sheriff altered, and, ex pro- 
prio motu, before further answer, allowed proof of an averment upon 
which the issue would materially depend, as to the application of a 
large item in the account sued for, but to which the pursuer had 
not directed his proof. Upon this second proof being reported, the 
Sheriff- Substitute again found for the defenders. On appeal the 
Sheriff altered, and decerned in terms of the conclusions of the 
libel. On advocation it was held that the second proof taken " has 
been incompetently and irregularly introduced into the process, and 
can receive no effect as part of the proof in the cause." It was 
observed that ** by the Act of Sederunt of July 10, 1839, section 83, 
it is provided that * when a proof is reported and an interlocutor pro- 
nounced thereon, no further proof shall be allowed, except upon 
very weighty reasons shown, and upon payment to the other party 
of such a sum for expenses as the Sheriff shall determine. When 
such additional proof is applied for, the facts, and the witnesses by 
whom they are to be proved, must be particularly condescended on 
in the petition craving the additional proof.' Now the construction 
to put on this section is, that it is an absolute prohibition against 
allowing new proof, after a proof has been concluded and a judg- 
ment pronounced, except in particular and exceptional cases, €md 
on the conditions stated ; and only on such a petition may the 
Sheriff order new proof." The Sheriff Court Act of 1853 leaves 
untouched these provisions of the Act of Sederunt, that after judg- 
ment has been given, no more proof shall be allowed, except on the 
prescribed conditions. Scott v. Drain & Co., November 25, 1864, 3 
Macph. 114, 37 Jurist 64. 

Additional Proof. — See the case of Crawford v, Kerr or Neilson, 
infra J section 24, in which, after a decree had been extracted and 
a charge given, a suspension craving for a remit to the Sheriff to 
lead additional proof was refused. 

By the Court of Session Act 1868, section 72, it is now provided, 
in cases of appeal from Inferior Courts, that ** The (Supreme) Court 
may, if necessary, order proof, or additional proof, to be taken in 
any appeal under this Act;" and that **the record may, with leave 
of the Court, be amended at any time, on such conditions as to the 
Court shall seem proper." 

A filiation case was closed on a minute of defence. After the 
proof was led and parties heard, but before any judgment was pro- 
nounced, the defender applied by petition to be allowed to lead 
additional proof, on the ground of vagueness in the summons and 
surprise. This was refused. On appeal to the Supreme Court, 

B 
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decree was given for the defender on other grounds, and opinion 
stated by the Court that, under the circumstances, he was fairly en- 
titled to an opportunity of supplementing his evidence. The Act of 
Sederunt, 11th July 1839, section 83, on very weighty reasons shown, 
allowed additional evidence, even after an interlocutor was pro- 
nounced on the proof led, and much more was it admissible previ- 
ously thereto. Mackie v. Pratt, Feb. 18, 1870, 42 Jurist 273. 

The following is the section of the Act of Sederunt referred to : — 
" When a proof is reported, and an interlocutor pronounced thereon, 
no further proof shall be allowed, except upon very weighty reasons 
shown, and upon payment to the other party of such a sum for ex- 
penses as the Sheriff shall determine. \Vhen such farther proof is 
applied for, the facts, and the witnesses by whom they are to be 
proved, must be particularly condescended on in the petition crav 
ing the additional proof." 

Method of taking proof . — In an appeal from the decision of the 
Sheriff-Substitute at Stirling, to the Sheriff (Blackburn), the latter 
appended a note to his interlocutor in which he observed that this 
Act directs proofs to be taken " as far as may be continuously, and 
with as little interval as the circumstances or the justice of the case 
will admit of." It was further observed by the Sheriff that the 
evidence of the pursuer and defender, especially in filiation cases, 
should be noted in detail, and that it is desirable, for the informa- 
tion of the Courts of Appeal, that the ages of the pursuer and de- 
fender, and of the witnesses generally, should appear in the notes 
of evidence. On the case being appealed to the Supreme Court, the 
Lord President, with the concurrence of the other judges, referred 
with approval to the observations of the Sheriff. Stevenson v. 
Meiklejohri, June 22, 1870, 42 Jurist 531, 8 Macph. 890. 

^ Proof by Commission. — The Sheriff-Substitute at Banff, in con- 
sequence of pressure of business, granted a commission in a case 
then pending before him to another person to take the proof, none 
of the witnesses being beyond his jurisdiction, nor being, by reason 
of age, infirmity, or sickness, unable to attend the diet of proof. 
The case came by appeal before the Supreme Court on other grounds, 
when the counsel for the appellant brought before the notice of the 
Court the manner in which the provisions of this section had been 
disregarded in taking the proof. Neither party moved that the 
proof should be held incompetent. But the Court held that the 
irregularity could not be passed over and that they could not look 
at the proof. Byres v. Forbes, Dec. 5, 1865, 38 Jurist 81. 

The Sheriff-Substitute at Banff, of consent of parties^ by inter- 
locutor, dated Ist July 1863, granted commission to the Sheriff- 
Substitute of an adjoining county to take the proof, although a 
number of the witnesses who were examined were resident in Banff- 
shire. On appeal to the Supreme Court it was held that the inter- 
loGutor granting the commission was incompetent and ultra vires. 
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and it was accordingly recalled, and also the interlocutors in the 
Inferior Court subsequent thereto. Observed : — " There has, in this 
case, been an entire departure from the Statute. The Sheriff had 
no power, even with consent, to pronounce the interlocutor of 1st 
July 1863. ^Nothing could be more imperatively stated in a legis- 
lative enactment than the provisions of the 10th section of this Act, 
to the effect that aU witnesses who can be got to attend shall be 
examined before the Sheriff, unless good cause is shown, and this 
attendance may be compelled under the statutory provision. The 
Act certainly makes it competent for the Sheriff, in certain cases, to 
grant a commission, but in no case does it put him under the neces- 
sity of doing so. When a commission is granted, the names of the 
witnesses whom it is proposed to examine under it, ought in all 
cases to be given." Stewart v. Grant, March 29, 1867, 5 Macph. 
736, 39 Jurist 373. 



11. When a Diet of Proof shall be appointed by the certified 
Sheriff, a Copy, certified by the Sheriff-Clerk, of the Inter- S^/of"' 
locator fixing such Diet, or of that Portion of such ^^ant for 
Interlocutor which relates to that Matter, shall be a citing wit. 
suflBcient Warrant to any Sheriff-Ofl&cer in Scotland B^fr^fuid 
(acting within his own County) to cite Witnesses and tiv^t^'*' 
Havers, at the Instance either of the Pursuer or De- simple in- 
fender, to attend such Proof ; and such Warrant shall in other ' 
have the same Force and Operation in any other County ^®^'^^- 
as in the County in which it was issued, the same being, 
in every Case in which it is executed in another County 
from that in which it is issued, indorsed by the Sheriff- 
Clerk of such other County, who is hereby required to 
make and date such Indorsation ; and the Citation and 
Execution thereof shall be in the Form of Schedule (Gr.) 
annexed to this Act ; and if any Witness or Haver duly 
cited on a Citation of at least Forty-eight Hours shall 
fail to appear, he shall forfeit and pay a Penalty not 
exceeding Forty Shillings, unless a reasonable Excuse 
be offered and^ sustained by the Sheriff, for which 
Penalty Decree shaU be given by the Sheriff in favour 
of the Party on whose Behalf he was cited ; and it shall 
be further competent to the Sheriff to grant Second 
Diligence for compelling the Attendance of such Wit- 
ness or Haver, the Expense whereof shall in like manner 
be decerned for against the Witness or Haver against 
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whom the same has been issued, unless a special Reason 
to the Contrary be stated, and sustained by the SheriJBF. 



Written 12. The Parties or their Procurators shall be entitled 

abouLhS, to be heard orally when the Cause shall be ripe for 
Hea^gs Judgment, and on the Import of any concluded Proof, 
substituted, and at any other Stage of the Cause when Argument 
may be necessary and shall be appointed by the Sheriff; 
and it shall not be competent at any Stage of the Cause, 
to receive any written argumentative Pleading, except- 
ing as hereinafter provided ; but the Sheriff shall, if 
required by either of the Parties, take a Note of the 
Authorities cited in the course of the oral Argument, 
and also where he shall see fit of the Argument, and 
such Note shall form Part of the Process. 



Sheriff in 13. In all Cases where a Sheriff-Substitute or Sheriff 

stete th^ ^ pronounces an Interlocutor disposing of a dilatory De- 
^jSd^ °^ fence or sisting process, or deciding on the Admissibility 
ment. of Evidcncc or any Plea of Confidentiality, or giving 
any Interim Decree, or disposing in whole or in part of 
, the Merits of the Cause, it shall be the Duty of such 
Sheriff-Substitute or Sheriff, as the Case may be, to set 
forth in such Interlocutor, or in a Note appended to and 
issued along with it, the Grroimds on which he has pro- 
ceeded.^ 



^ Findings in Lata and Fact-^lt has been held that this section 
does not over-ride the Act of Sederunt of 15th February 1851, 
which requires that Sheriffs shall specify in their judgments the 
findings in fact and law. 

By that Act it is provided that ** when in causes commenced in 
any of the Courts of the Sheriffs, or of the magistrates of burghs, 
or other inferior courts, matters of fact shall be disputed, and a 
proof shall be allowed and taken according to the present practice, 
the Sheriffs or other judges in the said courts shall, in their judg- 
ment, proceeding upon such proof, distinctly specify the several 
facts material to the case which they find to be established by the 
proof, and express how far their judgment proceeds on the matter 
of fact so found— or on the matter of law— and the several points 
of law which they mean to decide." 
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Where an interlocutor of a Sheriff- Substitute contained no find- 
ings in fact, on the case coming by appeal before the Supreme 
Court, it was remitted to the Sheriff to recall the interlocutor as 
irregular and disconform to the Act of Sederunt above referred to, 
and to pronounce an interlocutor in the form prescribed by the said 
Act. Glasgow Gas Light Co. v. The Glasgow Working Men's Total 
Abstinence Society, July 11, 1866, 4 Macph. 1041, 38 Jurist 530; 
and Melrose v. Spalding, June 25, 1868, 6 Macph. 952, 40 Jurist 
545. 

14. Every Decree for Expenses pronounced after the Decree for 
passing of this Act shall be held to include a Decree for ^^p^^^ 
the Expense of extracting the same. Expense of 

Extract. 

15. Where in any Cause^ neither of the Parties there- ^^^^^ ^^^ 
to shall during the period of three consecutive Months prosecuted 
have taken any Proceeding therein/ the Action shall 

at the Expiration of that Period {eo ipso) stand dis- 
missed, without Prejudice nevertheless to either of the 
Parties within three Months after the Expiration of such 
First Period of three Months, but not thereafter,^ to 
revive the said action on showing good Cause to the 
Satisfaction of the Sheriff* why no Procedure had taken 
place therein, or upon Payment to the other Party of 
the preceding Expenses incurred in the Cause, where- 
upon such Action shall be revived and proceeded with in 
ordinary Form,^ with Power to the Sheriff, if he shall see 
fit, to disallow such Expenses or any Part thereof in the 
Accounts of the Agent of either Party against his 
Client : Provided always, that nothing herein contained 
shall apply to Cases in which the Eight under such 
Action has been acquired by a third Party, by Death or 
otherwise,^ within such Period of Six Months. 

Circumstances in which it was held that this section does not 
apply to causes in dependence, and which fell asleep before the 1st 
of November 1853, when this Act came into operation. Hazeel v. 
Kidd or Bell, December 15, 1855, 28 Jurist 107, 18 D. 265. 

^ " No doubt a summons executed, although not called, is a de- 
pending action." Fer Lord Deas, in M^Aulay v. Cowe, December 13, 
1873 ; 1 Eettie 307. It is presumed that a summons in the above 
position is a cause within the meaning of this section. 
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Process of Sequestration for Rent — It was held that a process 
of sequestration for rent is a cause within the meaning of this 
section, and that a process of this nature in which no proceeding 
had taken place for about ten months after the Sheriff granted his 
warrant {eo ipso) stood dismissed. Paterson v. Munro, February 
21, 1868, 6 Macph. 434, 40 Jurist 225. 

* Opinion by the Bench in Simpson v, Gillon, January 14, 
. 1859, 21 D. 243, 31 Jurist 130, that the report made in a judicial 

reference is a proceeding in the process. This view has been amply 
confirmed by more recent cases. See infra. 

In an appeal from the Sheriff Court of Inverness it was held 
that enrolment in the cause book of the court constituted procedure 
in the cause, so as to prevent an action standing dismissed. Orchard 
V, Gumming, December 13, 1871, 44 Jurist 135. See Watson v» 
Stewart, infra, 

^ Process extinguished. — A decree had been pronounced assoilzie- 
ing the defender, finding the pursuer liable in expenses, and appoint- 
ing an account thereof to be given in and taxed. After an interval 
of more than six months, during which nothing was done, a decree 
given for expenses and a charge thereon were, on a suspension being 
raised, held to be incompetent, in respect that the process had 
become absolutely extinguished, and that the Sheriff had no juris- 
diction. Suspension granted simpliciter, Campbell v, Blackwood, 
November 7, 1862, 1 Macph. 1, 35 Jurist 3. 

* This means the judge sitting in the Sheriff Court at the time, 
whether Sheriff-Substitute or Principal, and an appeal to the Sheriff 
against an interlocutor of a Sheriff- Substitute, reviving an action 
during the second period of three months, was held to be incompetent. 
M^Douall V. Brown, July 13, 1865, 3 Macph. 1079, 37 Jurist 608. 
See this case under section 19. 

* Revival. — Where a case stands dismissed in respect of no pro- 
ceedings having taken place for three months, it is within the 
ordinary powers of an agent conducting it to consent to its being 
revived within the next three months, and of consent of parties the 
Sheriff-Substitute is entitled to revive it. Macintosh v. Macintosh, 
November 10, 1863, 2 Macph. 48, 36 Jurist 24. 

Where, during the second period of three months, a joint minute 
was lodged by the parties showing cause and craving a revival, 
which was marked, ** tendered at the bar and taken to avizandum," 
it was held that this was sufficient, and that an interlocutor pro- 
nounced after the lapse of the second period of three months 
was competent ; and held further^ that the consent of parties* is a 
virtual dispensation, hinc inde, of the payment of expenses, upon 
which either party is entitled, as a matter of right, to have the 
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cause revived within six- months. Stewart v. Grant, March 29, 
1867, 5 Macph. 736, 39 Jurist 373. 

In Milne v. Forbes, February 22, 1870, 42 Jurist 293, there 
had been no fewer than eight revivals, the interlocutors in every 
instance simply bearing " of consent," and on appeal to the Supreme 
Court it was observed by the Court, in the Second Division, that the 
Sheriff is not bound to take the consent of parties. But see the case 
of Watson v. Stewart, infra. 

In this case, after various procedure in the Sheriff Court of 
Banff, remit was made to referees. The case was before them for a 
much longer period than six months, during which time, although 
there were frequent proceedings before them there had been none 
before the Sheriff. While the case was before the referees there 
had been one interval, of consent, of five months without proceed- 
ings. The referees ultimately pronounced an award, to which 
the Sheriff-Substitute interponed his authority. On appeal by the 
pursuer to the Sheriff he recalled the interlocutor of the Sheriff- 
Substitute in hoc statu, on the grounds that the process having 
fallen asleep it required to be sisted till a summons of waken- 
ing had been brought. On appeal to the Supreme Court, it 
was held (1st) that the appeal was competent under the 24th 
section of the Statute, — see infra, § 24 ; (2d) that by the operation of 
this section the former procedure is superseded, and there is now no 
possibility of a Sheriff Court process falling asleep ; (3d) that pro- 
ceedings in a judicial reference are proceedings in the cause in the 
sense of this section ; and (4th) that a process may be revived within 
the six months by consent of parties, express or implied, although 
no interlocutor of revival has been pronounced by the Sheriff. 
Watson V. Stewart, February 24, 1872, 44 Jurist 269, 10 Macph. 494. 

^ Bight acquired hy third party. — ^Where a pursuer died during 
the progress of an action, and more than six months thereafter the 
defender brought an action of transference against his executrix, 
the Sheiiff held that under this section the original action stood 
dismissed. On appeal the Supreme Court reversed, and held that the 
provision in the concluding part of the section exempted this case 
from the operation of the preceding part of it. Simpson v, Munro, 
May 13, 1870, 42 Jurist 417, 8 Macph. 766. 

In Watson, supra, it was observed by the Court, that where a 
third party acquires right to an action within the six months, the 
lapse of that period shall not affect him, but that when he is once 
sisted as a party to the process, he is as much subject to the regula- 
tions of the Statute as any other person. 



16. Where any Judgment shall be pronounced byjudanentof 
the Sheriff-Substitute, which under this Act may be^^^^jt^" 
brought under the Keview of the Sheriff, the Party who ™*y ^ 
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appealed pioposes to appeal against the same sHall, witliiii Seven 
^etitfoVw I^^ys from the Date thereof,^ engross and sign by him- 
Hearing. self OT his Agent Under the Interlocutor appealed against 
the Words '' I appeal against this Interlocutor," and 
thereafter it shall be competent for such Party to lodge 
with tlie Sheriff Clerk within Eight Days a Eeclaiming 
Petition against the said Judgment and any prior J udg- 
ment which may under this Act be then appealed, which 
Reclaiming Petition the Sheriff-Clerk shall forthwith 
transmit to the Sheriff, who may order Answers thereto, 
and shall thereafter dispose of such Appeal, or other- 
wise the Party appealing may intimate by Notice lodged 
with the Sheriff-Clerk within the Period aforesaid his 
* Desire to be heard orally before the Sheriff on such 
Judgment or Judgments, in which Case the Sheriff shall 
hear the Parties or their Procurators on such Appeal, 
and shall dispose of the same ; and the Sheriff shall 
have Power in Cases requiring extraordinary Despatch 
to order a Reclaiming Petition and Answers instead of 
hearing the Parties orally ; but it shall not be competent 
Review by in any Case in reviewing such Judgment both to receive 
be^obtein- ^ Reclaiming Petition and to hear the Parties orally : 
^le^l ^^eai I^^^^^^^^ always, that if no Reclaiming Petition shall 
' have been lodged, and if. neither Party shall within the 
Period above mentioned require to be heard before the 
Sheriff, he may proceed to dispose of such Appeal with- 
out farther Argument, and it shall be competent for the 
Sheriff, where the Cause is before him oh Appeal on any 
Point, to open up the Record exproprio motu, if it shall 
appear to him not to have been properly made up.^ 



^ In a Supreme Court process, where an interlocutor was not 
signed till seven days after having been verbally pronounced, it 
was held, in extracting the decree, that the date of signature was 
rightly given as the date of the decree. Cleland v. Clason, 
February 15, 1849, 11 D. 601, 21 Jurist 175. 

. It has been held that the limitation of seven days does not 
apply to an appeal against an interlocutor for expenses, which is 
regulated hj section 109 of the Act of Sederunt, lOth July 1839, 
which section is still operative, and is not repealed by section 51 of 
the Sheriff Court Act, 1863. By the section of the Act of Sederunt 
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referred to, an appeal against an interlocutor regarding the taxation 
of an account for expenses must be taken within forty-eight hours. 
Williamson v. M'Lachlan, July 19, 1866, 4 Macph. 1091, 38 Jurist 
668. 

The section referred to, of the Act of Sederunt, is as follows : — 
*'It shall be competent for either party, within forty-eight hours 
after an account has been taxed, to lodge a note of specific objec- 
tions to such taxation, which the Sheriff shall dispose of, with or 
without answers, as he shall see cause. No reclaiming petition 
shall be competent against any interlocutor regarding the taxation 
or modification of accounts of expenses ; nor shall any appeal be 
competent against any such interlocutor, unless lodged within forty- 
eight hours from its date." 

^ Opening ujp Record, — In this case, after the record was closed, 
the defender moved to have it opened in order to allow him to state 
a new defence. The pursuer objected, and the Sheriff- Substitute 
decerned against the defender. On appeal the Sheriff (Glassford 
Bell), on condition of the defender paying expenses, recalled the 
Sheriff-Substitute's interlocutor, opened up the record, and ad- 
mitted the new defence, and thereafter dismissed the action. On 
appeal to the Supreme Court, it was observed by the Court that this 
section provides that ** it shall be competent for the Sheriff where 
the cause is before him on appeal on any point to open up "the 
record ex proprio motu, if it shall appear to him not to have been 
properly made up." But that is ** properly " for the trial of the 
question already raised upon the record, and for the correction of 
some defect that appears to him on reading it. But this does not 
apply to a new defence, which could not proceed ex proprio motu, 
but only on the motion or statement of one of the parties. Held 
that the interlocutor of the Sheriff opening up the record was there- 
fore incompetent, and it and the subsequent interlocutor were recalled. 
But it was further held that the Supreme Court had power to open 
up the record (See Court of Session Act, 1868, § 72, infra), and 
accordingly a remit was made to the Sheriff Court ordering the 
new defence to be received. G-ibson v. Smith, January 20, 1870, 
8 Macph. 445, 42 Jurist 197. The opinion has been expressed 
that the view taken by the Court in this case, as to the power of 
the Sheriff to open up the record, is too narrow. It is thought that 
at common law the Sheriff had the power which was here exercised, 
and if so, it is not taken away by the Act of 1853. 



17. It shall not be competent, prior to the closing No Appeal 
of the Proof, to appeal to the Sheriff against any Inter- fngTheiS- 
locutor of the Sheriff-Substitute, on the Admissibility ^'^J^*^® 
of Evidence pronounced during the leading of the Proof; 
but it shall be competent, on the Proof being declared 
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closed, or within Seven Days thereafter, to appeal against 
all or any of such Interlocutors ; and the Sheriff shall 
pronounce such Judgment on the Appeal as shall be 
just, and shall appoint any Evidence which he may 
think ought not to have been rejected, to be taken be- 
fore the Case shall be advised on its Merits. 

Except by 18. Provided always, That nothing in this Act con- 
piSg tained shall preclude any Person, whether Party to the 
tiSt^^'or Clause or not, who may plead Confidentiality, whether 
objecting to with reference to documentary or oral Evidence, or any 
of writb^. Person, not being a Party to the Cause, who may ob- 
ject to produce Writings, whether on Pleas of alleged 
Hypothec or otherwise, from taking to review any 
judgment of the Sheriff-Substitute or Sheriff dis- 
posing of such Pleas, in whole or in part ; but the 
judgment of the Sheriff-Substitute disposing of such 
Pleas shall only be reviewable by such Person 
taking an Appeal at the Tiine in open Court, which 
Appeal shall be minuted by the Sheriff-Substitute, and 
thereupon such Part of the Proceedings as may be ne- 
cessary for the Disposal of such Appeal, or as the Sheriff 
may require, shall be transmitted by the Sheriff-Clerk 
to the Sheriff, who shall dispose of the same summarily, 
but may appoint a Hearing before giving Judgment : 
Provided also, that no such Appeals by any such Person 
pleading Confidentiality as aforesaid, or by any such 
Person objecting to produce Writings as aforesaid, shall 
be held to remove the Cause from before the Sheriff- 
Substitute as regards any Point or Points not neces- 
sarily dependent on the Interlocutor or Judgment ap- 
pealed from ; but, as to all such Points, the Cause may 
be proceeded with before the Sheriff-Substitute as if no 
such appeal had been taken. 

No Appeal ^Q, Until an Interlocutor shall have been pronounced 
cept in cer- disposiug in wholc or in part of the Merits of the Cause, 
^ju^^^ it shall not be competent to appeal to the Sheriff against 
MeriV'^^^^y Interlocutor of the Sheriff-Substitute,^ not being 
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an Interlocutor disposing of a dilatory Defence, or an 
Interlocutor sisting Process, or an Interlocutor allowing 
a Proof,^ or to appeal to the Sheriff against any Inter- 
locutor of the Sheriff-Substitute, on the Admissibility 
of Evidence pronounced during the leading of the Proof, 
except as herein before provided for ; but it shall be 
competent in every Case in which an Appeal against 
any Interlocutor is taken also to appeal against all or 
any of the Interlocutors pre\dously pronounced, whether 
before or after the Date of closing the Record, or whether 
the Record has been closed or not, and the Sheriff shall 
pronounce such Judgment on the Appeal as shall be 
just. 



Reference may be made to the cases cited under section 24. 

^ Three months had elapsed in this case without procedure, and 
during the next period of three months the pursuer, M*Donall, 
lodged a minute craving an order for reviving the action, which 
the Sheriff-Substitute granted by an interlocutor to that effect, in 
respect that the defender had borrowed the process within the first 
period of three months, and had not reported the commission and 
diligence granted to him. On appeal to the Sheriff he recalled this 
interlocutor on the ground that the pursuer had not shown good 
<jause, and that therefore he was not entitled to revival without 
payment to the other party of the preceding expenses in the cause. 
'On appeal to the Supreme Court, it was held that the appeal to the 
Sheriff was incompetent^ the interlocutor of the Sheriff-Substitute 
not being one of the character described in this section, which gave 
the right to an appeal. The interlocutor of the Sheriff was there- 
fore recalled. Observed : — **The words in the 15th section, * to the 
satisfaction of the Sheriff,' signify the judge sitting in Court at the 
time, whether the Sheriff-Depute or Sheriff- Substitute. Had the 
Sheriff- Substitute, by his interlocutor, re/used to revive the action, 
^n appeal would have been competent, as that would practically 
have sisted process and brought the appeal within the provisions of 
this section.'' M*Douall v. Brown, July 13, 1865, 3 Macph. 1079, 37 
-Jurist 603. 

* Interlocutor renewing a 'proof appealahle. — M^Keand had 
poinded, and advertised for sale on 25th January, a quantity of 
larch bark. On the 24th of the same month. Murphy, on the alle- 
gation that the bark was his property, applied for and obtained 
from the Sheriff an interim interdict against the sale, and he was 
subsequently appointed, in the process which he had begun, to lead 
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proof on 15th February. The proof was subsequently, at his re- 
quest, postponed till the 16th, and on that day he did not appear. 
On 25th February, on the motion of the petitioner, the Sheriff- 
Substitute renewed the diet for leading the petitioner's proof. On 
appeal to the Sheriff he reversed this interlocutor, refused the peti- 
tion for interdict, and recalled the interim interdict. The petitioner, 
Murphy, then appealed to the Supreme Court. It was held that the 
appeal to the Sheriff was competent, and the interlocutor pronounced 
by him was approved of and affirmed. Observed by the Lord Justice- 
Clerk : — ** I have no doubt that an interlocutor renewing allowance 
of proof is the same as one allowing proof. Such interlocutors are 
just those that can be competently appealed." The impropriety of 
having granted interim interdict in the circumstances, was remarked 
upon by the Bench, the petitioner not having shown any title to the 
bark, which was not in his possession, and having simply averred 
that it was his property. Murphy v. M*Keaiid, 15 February 1866, 
4 Macph. 444, 38 Jurist 207. 



Where Mis- 20. It shall be Competent to any Sheriff-Substitute 
j^^nt or Sheriff to correct any merely clerical Error in his 
coSe^d Judgment at any time before the Proceedings have been 
without transmitted to the Judge or Court of Eeview, not being 
later than Seven Days from the Date of such Judg- 
ment.^ 

^ In the case of Cleland v. Clason, cited uuder section 16, it was 
held that when an interlocutor was not signed until seven days after 
having been verbally pronounced, the date of signature was rightly 
given as the date of the decree. 

In Gumming v, Spencer, November 21, 1868, 7 Macph. 156^ 
41 Jurist 88, which was a case under the Debts Kecovery Act 
brought by appeal before the Court of Session, the Court corrected 
a clerical error in the interlocutor of the Sheriff- Substitute, by sub- 
stituting the word "defender " for the word ** pursuer." 



Procedure 21. The ProceduTC in Consistorial and Maritime 
torS^nd Clauses shall be as nearly as may be the same as is herein- 
Maritime before provided with reference to ordinary Actions. 

Causes. ■*■ ** 

Judgment 22. It shall uot bc Competent, except as herein- 
Ca^ern^t"* ^^^^ Specially provided for, to remove from a Sheriff 

l^^^tob ^^^^^' ^^ ^^ bring under Eeview of the Court of Session, 

final'. or of the Circuit Court of Justiciary, or of any other 
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Court or Tribunal whatever, by Advocation, Appeal, 
Suspension, or Eeduction, or in any other manner of 
Way, any Cause not exceeding the Value of Twenty- 
five Pounds Sterling, or any Interlocutor, Judgment, 
or Decree pronounced or which shall be pronounced in 
such Cause by the Sherijff. 



By this section the Court of Session has been deprived of the 
appellate jurisdiction which it formerly possessed, as regards causes 
not exceeding the value of £25. In virtue of the above provisions, 
in order to exclude an appeal, it devolves on the party objecting to 
its competency, to show from the pleadings that the value of the 
cause does not exceed that sum. If the Sheriff, by erroneously dis- 
missing a case which may be for a less sum, declines to exercise his 
jurisdiction, the Court may interfere. See Dick v. North of Scotland 
Ey. Co., infra. Actions ad factum 'prcestandum are generally 
appealable, because it often happens that the value of specific 
performance or restraint from performance, cannot be so measured 
as to show that the value of the conclusion of the action does not 
exceed £25. But if there should be an alternative conclusion for a 
money payment, which brings the value of the action clearly under 
the above limit, an appeal is incompetent. Thus, in an action for 
delivery of two cows, "or to pay the sum of £15, 6s., being the 
price of said cows," advocation was held incompetent. — Cameron v. 
Smith, February 20, 1857, 19 D. 517, 29 Jurist 238. But had 
the conclusion been for £15, 6s., being the price of said cows, " or 
such other sum as shall be ascertained to be the value thereof," that 
would have left the value of the cause so far indefinite that it would 
not necessarily be within the prescribed limit, and an appeal would 
therefore be competent. Shotts Iron Co., infra. 

The construction put by the Court on this section as regards the 
competency of appeals arising from the criterion of value will appear 
from the following cases : — 

It was held by a majority of the whole Court incompetent to 
bring under review a case the conclusion in which was for less than 
£25, although the decree, including expenses, exceeded that sum. 
The conclusion in the action, exclusive of expenses, was held to be 
the measure of the value. Hopkirk v. Wilson, December 22, 1855, 
18 D. 299, 28 Jurist 129. 

It was held by a majority of the whole Court, that it was com- 
petent to advocate a cause in which the amount concluded for, and 
interest at the date of the summons, were together less than £25, 
but which, when decree was pronounced, by accumulation of interest 
exceeded that sum. Murray v. Mitchell, March 10, 1855, 27 Jurist, 
289. The decision in this case was approved of by the House 'of 
Lords, in Tennent v. Earl of Glasgow, March 3, 1864, 2 Macph. 
H. L. 22, 36 Jurist 400. 
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An application for interdict which, on the merits, did not involve 
any sum of money, and in which the question of expenses came to 
be the main point at issue, was held to be competently advocated. 
Robertsons v. Wilsons, March 3,1857, 19 D. 594, 29 Jurist 275. 

An action was raised for X32. The defenders admitted liability 
for £26, which was consigned and uplifted by the pursuer ; and 
after further litigation as to the balance, the defenders were assoil- 
zied. Held that advocation was competent, in respect that the true 
criterion of the value of the cause was the conclusions of the action. 
Wilson V. Wallace, March 6, 1858, 20 D. 764, 30 Jurist 415. 

An action concluded for £92, deducting therefrom £58, for an 
account due by the pursuer to defender, leaving a balance of £34, 
which was restricted in the summons to £25, and expenses were 
also concluded for. On decree for pursuer, advocation was held com- 
petent, in respect that the value of the interest which both parties 
had in the cause is greater than £25, being in fact £25 plus £58. 
Inglis V. Smith, May 17, 1859, 21 D. 822, 31 Jurist 461. 

Where the conclusions in a summons were for more than £25, 
and after considerable litigation in the Inferior Court, the pursuer 
restricted his claim to £14, it was held that he could not thereby 
deprive the defender of the right of appeal to which he was entitled 
by the conclusions as stated in the summons. An appeal was 
accordingly held to be competent. Buie v. Stiven, December 5, 
1863, 2 Macph. 208, 36 Jurist 103. 

Brydon purchased a mare from Macfarlane, and gave him in 
exchange £9 in cash, an I U for £5, and another mare. Brydon 
then alleged that the mare he received was disconform to warranty, 
and he raised an action against Macfarlane for repetition of £9, and 
for £14 as the value of the mare given to Macfarlane, and reserving 
right of action as regards the I U. Decree having been given 
for pursuer, the defender advocated. Held that advocation was 
competent, the value of the action being £28 and not £23. Mac- 
farlane V, Brydon, November 2, 1864, 37 Jurist 3. 

A process, which commenced by a petition in the Sheriff Court 
for delivery of a tup, was advocated to the Supreme Court. It was 
objected that this was incompetent, as the price paid for the subject 
in dispute, as appeared from the pleadings, was only £3, 5s. It was 
held that advocation was competent. The price paid was not conclu- 
sive as to value, and it was incumbent on the party objecting to 
prove from the pleadings themselves that the value did not exceed 
£25. Purves v. Brock, July 9, 1867, 5 Macph. 1003, 39 Jurist 558. 

A landlord let business premises for five years ; but before the 
tenant entered into possession they were damaged by fire, and he 
renounced the lease. The landlord brought an action against him 
in the ordinary Sheriff Court of Glasgow for £12, being one year's 
rent, and got decree. Held that advocation was competent, inasmuch 
as judgment for either party disposed of liability as regards the other 
rents under the same lease, which, together, considerably exceeded 
£25. Drummond v. Hunter, January 12, 1869, 41 Jurist 203, 7 
Macph. 347. 
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A complaint was brought before the Sheriflf Court of Lanarkshire, 
under the Summary Procedure Act, 1864, against the owners and 
principal agent of a colliery, for contravention of the Mines Inspec- 
tion Act, 1860, section 10, under which it was set forth that the 
owners were liable to a penalty not exceeding £20, and the agent 
to a like penalty. The Sheriflf convicted and adjudged the owners 
to pay £10, and the agent a like sum. An appeal to the Supreme 
Court was held competent^ in respect the proceeding was one cause, 
the value of which was £40 ; but after being partially heard, the 
appeal was held incompetent on another point which emerged during 
the argument. Dykes v. Merry, March 4, 1869, 41 Jurist 355. 

An appeal taken against the decision of a Sheriff, on a petition 
for delivery of a bill for £S, 13s. Id., was held competent in respect 
that the value to the petitioner was not necessarily less than £25. 
Galloway v. M'^hie, May 18, 1869, 41 Jurist 400. 

An appeal taken from the Sheriflf Court of Lanarkshire, against 
a judgment of the Sheriflf, on a petition for delivery of four lambs, 
or for payment of the sum of £10 as the price or value thereof, ** or 
such other sum as should he ascertained to be the value thereof,'^ was 
held competent^ in respect the value of the cause is thus indefinite, 
and does not appear from the pleading to be necessarily under £25. 
Shotts Iron Company v. Kerr, December 6, 1871, 10 Macph. 195, 
44 Jurist 117. 

The principle on which this decision was pronounced was fully 
considered by the whole Court, and was confirmed by a majority, in 
Aberdein v, Wilson, July 16, 1872, 10 Macph. 971, 44 Jurist, 540, 
and 9 Scot. Law Kep. 620. 

An action raised in the Sheriflf Court of Lanarkshire, where the 
conclusions were for £25 of damages, and interest from the date of 
citation, it was held that the conclusion for interest brought the 
value of the cause above £25, and thereby rendered an appeal to the 
Supreme Court competent. Kobertson v, Martin, July 10, 1872, 
9 Scot. Law Eep. 605, 44 Jurist 534. 

When appeal competent in cases of less value than £25. — If the 
Sheriflf, by erroneously dismissing a case which may be for a less 
sum than £25, declines to exercise his jurisdiction, or where he 
pronounces an incompetent judgment, the Court may still interfere. 

The Great North of Scotland Kailway Co. was cited to the 
Sheriflf Court at Banflf, on a summons for £20, by service of a copy 
thereof at their station at Keith. The Sheriflf sustained a plea of 
incompetent service, and dismissed the action. An appeal was pre- 
sented to the Circuit Court at Aberdeen, under the provisions of 
the Heritable Jurisdiction Act. It was argued by the respondent 
that review of a cause in the Sheriflf Court not exceeding £25 was 
expressly excluded by section 22 of the Sheriflf Court Act. It was, 
however, held by the Court that the appeal was competent. It was 
observed that the case was not removed from the Sheriflf Court to 
bring it under review in the sense contemplated by this section, the 
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true construction of which is that it prohibits review of the SheriflTs 
judgment in any action under £25. But the Sheriflf has not only 
not pronounced judgment in this case, but he has refused to enter- 
tain it, on a ground which, in effect, resolves itself into a refusal to 
exercise his jurisdiction. In doing so, the Court further observed : 
— ** He is committing an excess of power, which is the same in kind 
as if exercising jurisdiction over subject-matter of territory where 
he had no right of jurisdiction." The appeal was therefore sus- 
tained ; and further, the service was held to be sufficient. — Lords 
Justice-Clerk and Ivory, Aberdeen Circuit, Dick v. G-reat North of 
Scotland Railway Co., October 8, 1860, 3 Irv. 617, 33 Jurist 2. 

See also the case of Steuart v. M'Gregor, September 23, 1868, 
40 Jurist 654, 1 Couper 92, cited under section 17 of the Debts 
Recovery Act, infra ^ in which the value of the action was 
£12, 15s. 2d., and which wa^ appealed to the Circuit Court of Aber- 
deen on the plea of citation to a wrong court. The competency of 
the appeal was objected to, but the objection was repelled. Lord 
Deas observed : — * * The Court of Justiciary has always jurisdiction 
to set aside incompetent judgments of the Sheriff Court where the 
value of the cause is under £25." 

It will be observed that by the first section of this Act, its ap- 
plication to cases provided for by the Small Debt Act of 1837 is 
excluded in express terms. 



Sy" Value 23. It shall be competent in all Civil Causes above 

maybetried the Value of Twelve Pounds,^ competent before the 
mary Way Sheriff, foi the Partics to lodge in Process a Minute, 
of aUttiT* signed by themselves or by their Procurators, setting 
Parties, forth their Agreement that the Cause should be tried in 
the summary Way provided in the said first-recited 
Act,^ and the Sheriff shall thereupon hear, try, and de- 
termine such Action in such summary Way, and in 
such Case the vrhole Powers and Provisions of the said 
first-recited Act shall be held applicable to the said 
' Action : Provided always, that the Parties, or any of 

them, shall be entitled to appear and plead by a Pro- 
curator of Court. 



^ Section 4 of the Small Debt Act 1837 gives power to the 
Sheriff to remit from the Ordinary to the Small Debt KoU causes 
under the value of £12. A plea opposed to this view was repelled 
in the case of Philip v. Trustees of Forfar Building Investment 
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Co., Dundee Circuit, Sept. 16, 1868. See this case under section 4 
of Small Debt Act, infra. 



3 « 



The said first-recited Act" is the Small Debt Act of 1837. 



24. It shall be competent, in any Cause exceed- in Cases 
ing the Value of Twenty-five Pounds, to take to review ^^^^ 
of the Court of Session^ any Interlocutor of a Sheriff J"^®^ 



limite 



final 



sisting process,^ and any Interlocutor giving Interim Judgments, 
Decree for payment of Money, ^ and any Interlocutor 
disposing of the whole Merits of the Cause,* although 
no Decision has been given as to Expenses, or although 
the Expenses, if such have been found due, have not 
been modified or decerned for ; but it shall not be com- 
petent to take to review any Interlocutor, Judgment, or 
Decree of a Sheriff, not being an Interlocutor sisting 
Process, or giving Interim Decree for Payment of 
Money,^ or disposing of the whole Merits of the Cause 
as aforesaid ;^ and the Provisions of an Act passed in the 
Fiftieth Year of the Eeign of His Majesty King George 
the Third, intituled, An Act for abridging the Form of 
Extracting Decrees of the Court of Session in Scotland, 
and for the Regulation of certain Parts of the Proceed-- 
ings of that CourJ^, and also the Provisions of an Act ' 
passed in the Sixth Year of the Reign of His Majesty 
King George the Fourth, intituled. An Act for the better 
Regulating of the Forms of Process in the Courts of 
Law in Scotland, are, in so far as inconsistent with this 
EnactmcDt, hereby repealed : Provided always, that 
when any Interlocutor shall be brought under Review 
of the Court of Session, it shall be corupetent for that 
Court also to review all the previous Interlocutors pro- 
nounced in the Cause. 

The cases cited under Section 22 may be usefully referred to. 

^ The mode of taking causes to review of the Court of Session 
is now regulated by the Court of Session Act, 1868, section 65 to 
80 inclusive. See infra. 

^ In this case the Sheriff-Substitute gave decree for the pursuer. 
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The Sheriff, on appeal, recalled that interlocutor in hoc statu, and 
held that the process having fallen asleep, it required to be sisted 
till a summons of wakening had been brought. An appeal to the 
Supreme Court against this interlocutor was held competentj in re- 
spect that it did, in all practical effect, ** sist process ; " and it was 
held further, that by the operation of the 15th section, there is now 
no possibility of a Sheriff Court process falling asleep. Watson v, 
Stewart, Feb. 24, 1872, 10 Macph. 494, 44 Jurist 269. See 
this case under section 15. 

* A Sheriff- Substitute pronounced an interlocutor granting war- 
rant on a judicial manager, appointed in a sequestration for rent, to 
make payment to the petitioner in the sequestration. On appeal, it 
was held that an interim warrant was of the nature of an interim de- 
cree, that it came within the policy and also the fair meaning of the 
statute, and that it might be appealed against. Observed — This is 
the proper, and indeed the only form to effect a payment of money 
when the money is in the hands of an officer of Court. The Court 
will not give decree against one of its own officers, but will only 
order him to do what is necessary. Baird v, Glendinning, Oct. 16, 
1874, 2 Rettie 25. 

Suspension still competent. — A petition was presented to the 
Sheriff of Lanarkshire by Bartholomew, who alleged that Wilson, 
the suspender, had encroached on his coal-fields, and praying that 
he should be ordained to pump out the water, and do whatever was 
necessary to a survey being made of the working, &c. Counter alle- 
gations were stated of heavy loss which would be occasioned thereby. 
The Sheriff granted interim decree to the effect sought, and a charge 
was given to Wilson to implement it. Wilson then brought a sus- 
pension under the provisions of 1 and 2 Yict. c. 86, § 4. This sec- 
tion relates to a class of cases in which the note of suspension may 
be presented without a statement of facts and pleas in law, and is 
passed at once. This was held to be incompetent. But it was stated 
by the Court that the decision given did not in the least touch the 
question whether or not a suspension might have been obtained 
under section 6 of the same Act, which requires reasons to be stated 
and a note of pleas. Wilson v, Bartholomew, Feb. 4, 1860, 32 
Jurist 266, 22 D. 693.* 

* The following is an extract from the note to the interlocutor of the 
Lord Ordinary (Kmloch) in this case. The views therein expressed were 
not impugned by the Inner House. 

'^ By the present suspension the complainer seeks to stay the effect of 
an interim decree of the Sheriff of Lanarkshire, and of a charge following on 
that decree. The interim decree was pronounced in a summary process, at 
the instance of the respondents against the complainer, and ordains the 
complainer to employ the pumps in a coal-pit belonging to him, so as to 
keep the water at a certain level. A charge to this effect has been given to 
the complainer on the decree. 

** The respondents object to the competency of this suspension, that it 
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It has been held (after consultation between the judges of both 
Divisions of the Supreme Court) that the 24th section of the Sheriff 
Court Act of 1853 gives express power to appeal to the Court of 
Session against an interim decree for payment of money, and that 
the leave of the Sheriff is not required, provision to that effect in 
the Act 50 Geo. III. c. 112, section 36, being inconsistent with, 
and therefore repealed by, the above section of the Sheriff Court Act. 
Lang V. Erskine, Dec. 18, 1872, 11 Macph. 229, 45 Jurist 153. 

^ This was an action of removing under the 32d section of the 
Act. A preliminary objection was taken that the summons con- 
tained a narrative of facts for which the form given in Schedule (A) 
did not provide. The Sheriff sustained the objection and dismissed 
the action. Advocation was held competent^ in respect that the judg- 
ment of the Sheriff, by turning the case out of court, in effect dis- 
posed of the whole merits of the cause. Whyte v. Gerrard, 30th 
Nov. 1861, 24 D. 102, 34 Jurist 68. See this case under section 
32. 

Where decree of absolvitor with expenses was pronounced in the 
Sheriff Court, Benn, the pursuer lodged a note of advocation against 
the judgment complained of, but failed to insist therein, and 
allowed protestation to be taken out. He thereafter paid the 
expenses decerned for by the Sheriff, and presented a second note of 

is excluded by the 24th section of the Sheriff Court Act (16 and 17 Vict. cap. 
80), which declares that it shall not be competent ' to take to review of the 
Court of Session ' any interlocutory judgment in the Sheriff Court process, 
except in certain specified cases, in which the present is not comprehended. 

" Irrespectively of any other answer which may be made to this objec- 
tion, it appears to the Lord Ordinary that the complainer is not now seeMng 
* to take to review * an interlocutor, in the proper sense of the phrase. Pro- 
perly speaking, the process is not one of review, but of stay of execution. 
The complainer, probably, would allow the interlocutor to remain unassailed 
till the end of the process, if nothing was proposed to be done on it. But 
he has b«en charged to fulfil it ; and the suspension is intended to protect 
him against its enforcement by diligence. The Lord Ordinary is of opinion 
that the enactment in question does not deprive him of the privilege of doing 
80. To hold the contrary would infer that, in every case whatever, the in- 
terim decree of a Sheriff must receive effect to whatever extent of ruin to 
property or infringement of personal Uberty, without the possibility of pro- 
tection." 

'* It was found in several cases that the remedy of suspension and interdict 
was competent to stay the effect of an interim warrant or decree ad factum 
pra^tandum, granted by, an inferior court, where suspension, considered as a 
mere process of review, was excluded 

*' If the complainer was right in holding that he was entitled to present 
a note without reasons, to be passed as a matter of course, it would follow 
that every interim decree whatever could be suspended at the pleasure of 
the party against whom it was pronounced. It appears to the Lord Ordinary 
that this view is as much in extremis as the opposite view of the respondents, 
that every such decree must receive an uncomplaining submission. The 
truth, as he thinks, lies between. The proper course to suspend the effect of 
Bach decree is to present a note with reasons, to be followed by answers ; and 
the Lord Ordinary on the Bills will then exercise his discretion exactly as in 
other cases, as to whether execution is to be stayed or not." 
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advocation. It was held that this was competent, and that he was 
not bound by the previous proceedings. Bonn v, Porret, March 3, 
1868, 40 Jurist 278, 6 Macph. 677. 

After a proof had been led in the Sheriff Court in Glasgow, and 
debate ordered, no appearance having been made for the pursuer at 
the debate, the Sheriff-Substitute, on the defender's motion, held 
the pursuer as confessed, and assoilzied the defender. The pursuer 
failed to appeal to the Sheriff within seven days, and he now 
appealed to the Court of Session. The Court reponed him on pay- 
ment of £10, 10s. of expenses, expressed flissatisfaction with the 
irregularity of the procedure, and indicated an opinion that it was 
not contemplated by the Act that cases should be brought up for 
review from the Inferior Court, catt^a non cognita, Morrison v. 
Walker, June 24, 1871, 43 Jurist 491. 

* In a case in which the Sheriff-Substitute pronounced an inter- 
locutor dismissing the action, on appeal to the Sheriff, he recalled 
the interlocutor of the Sheriff-Substitute, opened up the record, 
ordered condescendence and answers, and found the pursuer liable 
in expenses. An appeal to the Supreme Court against this inter- 
locutor was held incompetent^ in respect that it was not one " giving 
interim decree for payment of money " in the sense contemplated by 
the Act. Notman v. Kidd, Feb. 9, 1872, 9 Scot. Law Eep. 292. 

^ Bontelleau, a French merchant, shipped a quantity of brandy 
to Dickson & Co., Glasgow, who, for alleged advances made by 
Mackenzie & Co., endorsed the bill of lading to them in security. 
Dickson & Co. then became insolvent. On arrival of the brandy at 
Glasgow, Bontelleau applied for interdict against its being delivered 
to others than themselves. Mackenzie made a like application. 
The petitions were conjoined, and after some proceedings in which 
the alleged advances by Mackenzie & Co. were denied by Bontelleau, 
the Sheriff, by interlocutor, ordered the brandy to be delivered to 
Bontelleau on his consigning £1520, being the amount of the 
alleged advances. Mackenzie & Co. advocated. Held that advoca- 
tion was incompetent, the disputed advances by Mackenzie & Co., 
which formed at least a part of the merits of the cause, being still 
undisposed of. Bontelleau v, Mackenzie & Co., June 16, 1855, 27 
Jurist 481. See the case of Wilson v. Bartholemew, supra, p. 34, 
and the remedy by way of suspension there indicated. 

In a filiation case in which, after proof had been led on both 
sides, and judgment pronounced in the Sheriff Court against the 
defender, and the decree had been extracted and a change given, he 
brought a suspension, craving for a remit to the Sheriff to allow 
additional proof, on the grounds, chiefly, that the Sheriff- Substitute 
should not have allowed the pursuer's proof in replication without 
having given him the opportunity of adducing other witnesses. 
Suspension refused. It was observed by the Court : — The answer to 
the grounds of suspension stated is, that the suspender did not adk. 
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for this supplementary proof in the proper court and at the proper 
time. He cannot he allowed now to make up for deficiencies of 
which he has been himself the sole cause. Crawford v, Kerr or 
Neilson, Dec. 4, 1861, 34 Jurist 60. See infra, the provisions of the 
Court of Session Act, 1868, section 72, since enacted. 

Several members of a loan society brought a petition before a 
Sheriff Court under the 41st section of the Friendly Societies Act, 
(18 and 19 Vict. c. 63), on which the Sheriff pronounced an order 
calling a meeting of the members of the society, and allowing a 
proof. The respondents advocated. H^ld that advocation was ex- 
cluded (1st) by the 41st section of the Friendly Societies Act, 
which excluded all appeal ; and (2d) by the 24th section of the 
Sheriff Court Act, 1853. Johnston v. Duncan, May 20, 1862, 34 
Jurist 481. 

Cathcart, the pursuer, presented a petition to the Sheriff Court 
of Ayrshire for interdict against the defender, who wa.s his tenant, 
to restrain him from carrying into effect a displenishing sale of the 
stocking and implements on his farm, which he had advertised. 
The Sheriff-Substitute granted interim interdict, which, on appeal, 
the Sheriff recalled, and remitted to the Sheriff- Substitute to pro- 
ceed in the cause as might be just. The interim interdict had 
served its purpose of preventing the sale at the time advertised. 
The pursuer now appealed to the Supreme Court against the 
Sheriff's interlocutor. The appeal was held incompetent in respect 
that the whole merits of the cause had not been disposed of. 
Observed by the Covert : — " Interim interdict might have been granted 
and taken off, and granted and taken off again and again, as the 
circumstances might necessitate; and therefore when the Sheriff 
recalled the interdict which had been granted, he did so after it had 
served its purpose of preventing the sale, and it would still have 
been competent to have replaced that interdict had circumstances 
required it, ... . but the time for disposing of the merits 
would not have arrived till the record was made up." Cathcart v, 
SIoss, Feb. 14, 1865, 3 Macph. 521,37 Jurist 261. See proceedings 
and the dicta of the Bench on a petition for breach of interdict in 
Henderson v. Maclellan, May 23, 1874, 1 Rettie 920. 

Shirra raised an action against Robertson in the Sheriff Court 
of Edinburgh for payment of £100, being the amount contained in 
a promissory note granted by him to the pursuer. Robertson stated 
defences and pleas, which the Sheriff- Substitute repelled, and found 
for the pursuer. The Sheriff recalled this interlocutor and allowed 
the defender a proof, before answer, of his averments by the writ 
or oath of the pursuer. The pursuer then appealed to the Supreme 
Court. It was held, after a consultation between both Divisions of 
the Inner House, that the interlocutor appealed against was not 
a final judgment as required by the 24th section of the Sheriff 
Court Act, so as to render an appeal competent. The appeal was 
accordingly refused. No expenses were given to either party, in 
respect that the objection to the competency had not been taken 
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in sufficient time by the respondent. In the pleading for the 
respondent it was argued that it had been held that a Sheriff's 
interlocutor allowing a proof scripto vel juramento was not appeal- 
able under the 40th section of the Judicature Act, and a case in 
support was quoted. Shirra v. Robertson, June 7, 1873, 45 Jurist 
412, 10 Scot. Law Rep. 445, 11 Macph. 660. 

In an action for upwards of £40, an interlocutor was pro- 
nounced by the Sheriff allowing proof. Thereupon it was advocated 
by the pursuer to the Supreme Court, under the 40th section of the 
Judicature Act, 6 Geo. lY. c. 120. This section provides, that in 
cases above £40, as soon as an interlocutor allowing a proof has 
been pronounced, it shall be competent to either of the parties who 
may conceive that the cause ought to be tried by jury to remove the 
proceasinio the Court of Session by Bill of Advocation, &c. The de- 
fender objected to the competency of this procedure, and pleaded 
that such advocations were abolished by the above section of the 
Sheriff Court Act. It was held that advocation for the purpose 
specified was competent. The distinction was pointed out by the 
Court between bringing up a case for review ^ and removing it for trial 
by jury^ and it was held, that while the 24th section of the Sheriff 
Court Act applied to the former, so as to prevent an appeal at that 
stage of the case, it did not do so to the latter. The Judicature 
Act confers an important privilege, which cannot be abolished by 
implication. Harrington v. Richardson, Jan. 20, 1854, 16 D. 368, 
26 Jurist 174. 

It has been held, that although a case may be removed to the 
Supreme Court for trial by jury, under the provisions of section 40 
of the Judicature Act, it is in the discretion of the Court to send 
it to a jury, or to send it back to be tried by the Sheriff. Chisholm 
V, Marshall, Jan. 17, 1874, 1 Rettie 388. 

Under the provisions of the Court of Session Act, 1868, sec. 73, 
infra^ cases may now be removed to the Court of Session for trial 
by jury by note of appeal. 

An action of multiplepoinding was brought in the Sheriff 
Court, Dumfries, in which Graham, the defender, pleaded that the 
action was incompetent, in respect (1 ) that the pursuer was not the 
holder of the fund in medio^ a decree in a previous action having 
operated as a transfer of the said fund from the pursuer to him ; 
and (2) that there was no double distress. The Sheriff- Substitute 
held (1) that the question raised in the first head of defence in- 
volves the merits of the competing claims, and does not fall to be 
disposed of at this stage of the case ; and (2) that there is double 
distress, and therefore that the action was competently raised. 
Graham appealed to the Inner House. The appeal was held incom- 
petent. Observed : — The interlocutor of the Sheriff disposes of 
nothing. All that it does is to find that there is double distress, 
and that the action is competent. That appears to be an inter- 
locutor which does not in any sense dispose of the whole merits of 
the cause, and therefore, under the provisions of the 24th section 
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of the Sheriff Court Act of 1853 and the 53d section of the Court 
•of Session Act of 1868, the appeal is incompetent. Gordon v. 
Graham, June 26, 1874, 1 Rettie 1081. 



25. All Cases of Advocation which shall come to where 
'depend before the Court of Session may be brought in Party de- 
the first instance before One or other of the Divisions ^^^ j^* 
of the Court of Session, or by Consent of both Parties at once to 
before any Lord Ordinary in the Outer House, in which House. ^' 
last Case the Judgment to be pronounced by such Lord 
Ordinary shall be final, and shall not be subject to Re- 
view by the Inner House, or by Appeal to the House 
of Lords. 



26. And with respect to SmaU Debt Cases not ex- sman Debt 
ceeding Twelve Pounds : to^-" 

The Provisions of the said first -recited Act shall be c^u^^ot 
•extended to all Causes, Prosecutions, Applications for exceeding 
Sequestration and Sale, and other Actions and Pro- 
ceedings of the Nature set forth in the said first-recited 
Act, wherein the Debt, Demand, or Penalty in ques- 
tion, or the Fund in medio, shall not exceed the Value 
of Twelve Pounds, exclusive of Expenses and Fees of 
Extract ; and the said first-recited Act shall be read 
and construed as if the Words '* Twelve Pounds'' were 
.substituted for the Words " Eight Pounds Six Shillings 
and Eightpence," wherever these latter Words occur in 
the said first-recited Act : Provided always, that in any 
Case in which a Decree pronounced by the Sheriff in 
the Small Debt Court for any Sum exceeding Eight 
Pounds Six Shillings and Eightpence shall have been 
put to execution by Imprisonment, the Party so im- 
prisoned shall be entitled to bring such Decree under 
Keview of the Sheriff by way of Suspension and Libera- 
tion, and such Suspension and Liberation shall proceed 
in the Form provided for summary Petitions by this 
Act. 
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Proceedings in Sequestrations for Rent. 

27. And with respect to Proceedings before the 
Sheriff Court for Sequestration and Sale for Eecovery 
or in Security of Eents, be it enacted as follows : 
Petition for Evcry Petition for Sequestration and Sale for Ee- 
tiS^^r c^very or in Security of Eents, whether such Petition 
dSde^or ^® presented after the Term of Payment or currente 
Payment, temiino, may contain a Prayer for a Decree for Pay- 
ment of the Eent with reference to which the Petition 
is presented, and it shall be competent to the Sheriff to 
pronounce, under such Petition, Decree for Payment of 
such Eent or any Part thereof, and every such Decree 
shall be extractable in ordinary Form, and shall other- 
wise have the same Force and Effect in every respect as 
any Decree for Payment pronounced in any Petition 
for Sequestration and Sale in which a Decree for Pay- 
ment of Eent might be competently inserted before the 
passing of this Act. 

Op«»tion 28. The Provisions of the said first-recited Act for 

sions in the Summary Trial and Determination of Sequestrations 
A^t'exteni for Ecut whcrc the Eent or Balance of Eent does not 
^' exceed the Sum of Eight Pounds Six Shillings and 

Eightpence (and which Provisions are made applicable 
by this Act to Sequestrations for Eent where the Eent 
or Balance of Eent does not exceed the Sum of Twelve 
Pounds), are declared to extend, and the same are 
hereby extended to all Sequestrations applied for cur- 
rente termino or in Security. 

Proeeedings in Actions of Removing. 

Time with^ 29. And with rcspcct to Actions of Eemoving before 
Summons thc Sheriff Court, be it enacted as follows : 
^^® It shall be competent to raise a Summons of Eemov- 

ing at any Time, provided there be an Interval of at 
least Forty Days between the Date of the Execution of 
the Summons and the Term of Eemoval, or where there 
is a separate Ish as regards Land and Houses or other- 
wise, between the Date of the Execution of the Sum- 
mons and the Ish which is first in Date.^ 
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^ Granger was tenant of the Farm of Dumbuck, into which he 
entered at the term of Martinmas 1847, on a nineteen years' lease. 
One of the conditions was that both landlord and tenant " reserve 
to themselves the power of putting an end to the lease by either of 
the parties giving twelve months' notice in writing to the other of such 
intention." On October 1, 1855, Geils, the landlord, gave notice 
accordingly, to put an end to the lease at the term of Martinmas 
1856 as to arable land, and at Whitsunday 1857 as to bouses and 
grass; and on June 11, 1856, being more than forty days before 
the first term of removal, he executed a summons of removing, 
founding upon the Act of Sederunt of December 14, 1756, and con- 
cluding for decree at the terms specified. A record was made up, 
and the Sheriff pronounced decree in terms of the conclusions of the 
summons. Granger then brought a suspension, and pleaded, inter 
alia^ that due warning had not been given in terms of the Act of 
Sederunt libelled on, which required the summons to be called in 
court forty days before Whitsunday. Held that the 29th section of 
the Sheriff Court Act was general in its terms, and that its operation, 
which required the summons to be served forty days before the first 
term of removal, was not excluded by the Act of Sederunt being 
libelled on. Observed that the summons was unskilfully framed in 
libelling on the Act of Sederunt, which was superfluous. Suspension 
refused. Granger v. Geils, June 17, 1857, 19 D. 1010, 29 Jurist 
405 and 479. 



Conventional Irritancy, — A lease contained a conventional irri- 
tancy, in which it was stipulated that, in the event of the irritancy, 
the heritor shall be at liberty to raise an action of removing before 
the Judge Ordinary, and remove the tenant alike in the same man- 
ner as if the lease were expired. The irritancy was incurred, and a 
decree of removing thereupon obtained in the Sheriff Court. On a 
suspension being brought, the opinion was expressed by the Bench, 
that the action of removing founded on the irritancy was competent 
in the Sheriff Court under this section ; and further, that conven- 
tional irritancies were not purgeabie. The suspension was, however, 
passed on other grounds. Observed: — It is contended that the 
action was not competent in the Sheriff Court, because it should 
have been brought in the form of an action of declarator of irritancy 
in this court. Now, in the ordinary case that may be necessary, 
but it is quite competent for the parties to contract that it should 
not be necessary to follow that procedure, and they did contract 
here that the landlord should have the same action as he was to 
have in the case of bankruptcy, and that was to be an action in the 
Sheriff Court. Lyon v, Irvine, February 13, 1874, 1 Eettie 512. 



30. Where any Lands or Heritages are held under a ^eas^ ^^^ 
Probative Lease, specifying a Term of Endurance, such <»">«« 
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ObUgation Lease, or an Extract thereof from the books of any 
^uivSent^' Court of Eecord, shall have the same Force and Effect 
of Bemov- ^^ evcry respect as any Extract Decree of Eemoving 
ingjpro- obtained in any ordinary Action of Eemoving at the 
Siys' Notice Instancc of the Party, Granter of such Lease, or in the 
be given. j{^ig]it of the Grantcr of such Lease, against the Party 
in possession under such Lease, whether such Party in 
possession be the Lessee named in such Lease or not, 
decerning such Party in possession, his Family, Sub- 
tenants, Cottars, and Dependants, with their Goods 
and Gear, to be removed and ejected from the said 
Lands or Heritages at the Term or Terms corresponding 
to the Expiration of the Term or Terms of Endurance 
specified in such Lease; and such Lease or Extract 
thereof shall, along with a written Authority signed by 
the Landlord or his Factor or Agent, be a sufficient 
Warrant to any Sheriff-Officer or Messenger-at-Arms of 
the County within which such Lands or Heritages are 
situate to remove and eject such Party in possession, 
and his foresaids, from such Lands or Heritages on the 
Elapse of such specified Term or Terms respectively, 
and to return an Execution thereof in common Form : 
Provided always, that previous Notice to remove shall 
be given to such Party in possession, at least Forty 
Days before the Expiration of the Term of Endurance 
specified in such Lease, or where the Lease has a separate 
Ish as regards Land and Houses or otherwise, at least 
Forty Days before that Ish which is first in Date, by 
causing to be delivered to such Party in possession, or 
to be left at his ordinary Dwelling House, or to be 
transmitted to his known Address through the Post 
Office, previous to the Commencement of such Period 
of Forty Days, a Notice by the Sheriff-Officer of the 
County in which such Lands or Heritages are situate, 
or Messenger-at-Arms, in the Form in Schedule (I) 
annexed to this Act; and a Certificate endorsed on such 
Lease or Extract that such Notice has been duly given, 
signed by a Sheriff-Officer of such County, or Messenger- 
at-Arms, and attested by One Witness, in the Form in 
Schedule (J) annexed to this Act, or an Acknowledg- 
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ment to that Eflfect endorsed thereon by such Party in 
possession himself, or by his known Agent on his Behalf, 
shall be sufficient Evidence that such Notice has been 
given : Provided also, that no such Eemoval or Eject- 
ment by virtue of this Enactment shall be competent 
after Six Weeks have elapsed from the Expiration of 
the Term of Endurance specified in such Lease, or where 
the Lease has a separate Ish as regards Land and 
Houses or otherwise, after Six Weeks have elapsed from 
that Ish which is last in Date ; and provided further, 
that nothing herein contained shall be construed to 
prevent any Proceedings under this Enactment from 
being brought under Suspension in common Form. 

31. Where any Tenant in possession of any Lands i^etter of 
or Heritages shall, whether at the Date of entering gr^^d by 
upon his Lease, or at any other Time, grant a Letter of ^^^*ent 
Removal, either holograph or attested by One Witness, ^o Decree 
in the Form in Schedule (K) annexed to this Act, such mg, wo- 
Letter of Removal shall have the same Force and Effect Forty Days* 
in every respect as any Extract Decree of Removing ^P^^^ ^ 
obtained in any ordinary Action of Removing at the 
Instance of the Party to whom such Letter of Removal 
is granted, or of the Party in his Right against the 
Party Granter of such Letter of Removal, or the Party 
in his Right as Tenant, decerning such Party Granter 
of such Letter, or such Party in his Right, as the Case 
may be, his Family, Sub-tenants, Cottars, and Depen- 
dants, with their Goods and Gear, to be removed and 
ejected from the said Lands and Heritages at the Term 
or Terms of Removal respectively specified in such 
Letter of Removal ; and such Letter of Removal shall 
be a sufficient Warrant to any Sheriff Officer of the 
County within which such Lands or Heritages are situ- 
ate to remove and eject such Party Granter of such 
Letter of Removal, or such Party in his Right, and his 
foresaids, from such Lands and Heritages, on the Elapse 
of such specified Term or Terms respectively, and to 
return an Execution thereof in common Form: Pro- 
vided always, that where such Letter of Removal shall 
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bear Date more than Six Weeks before the Term of 
Kemoval, or the Ish first in Date, specified in such 
Letter of Kemoval, previous Notice to remove shall be 
given to the Party Granter of such Letter of Kemoval, 
or to such Party in his Kight, at least Forty Days be- 
fore such Term of Kemoval, or where such Letter of 
Kemoval specifies a separate Ish as regards Lands and 
Houses or otherwise, at least Forty Days before that 
Ish which is first in Date, by causing to be delivered 
to such Party Granter of such Letter of Kemoval, or 
to such Party in his Kight, or to be left at his ordinary 
Dwelling House, or to be transmitted to his known 
Address through the Post Ofiice, previous to the Com- 
mencement of such Period of Forty Days, a Notice by 
a Sheriff*-Officer of the County in which such Lands or 
Heritages are situate, in the Form of Schedule (I) 
annexed to this Act ; and a Certificate endorsed upon 
such Letter of Kemoval that such Notice has been 
duly given, signed by a Sheriff-Ofiicer of such County, 
and attested by One Witness, in the Form of Schedule 
(J) annexed to this Act, or an Acknowledgment to that 
efifect endorsed thereon by the Granter of such Letter 
of Kemoval, or other Party in his Kight, or by the 
known Agent of the Granter of such Letter of Kemoval, 
or other Party on his Behalf, shall be suflScient evidence 
that such Notice has been given : Provided also, that 
no such Kemoval or Ejectment by virtue of this En- 
actment shall be competent after Six Weeks have 
elapsed from the Expiration of the Term of Endurance 
specified in such Letter of Kemoval, or where such 
Letter of Kemoval has a separate Ish as regards Lands 
and Houses or otherwise, after Six Weeks have elapsed 
from that Ish which is last in Date ; and provided far- 
ther, that nothing herein contained shall be construed 
to prevent any Proceedings under this Enactment from 
being brought under Suspension in common Form. 

iWDuties ^2* ^^ whereas it is desirable that the Jurisdic- 
forSub- tion of the Sherifi* should be extended to Questions re- 
jects o lating to Non-payment of Feu Duties for real Subjects 
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of small Amount, wherever, in Subjects not exceeding sman 
in yearly Value the Sum of Twenty-five Pounds, the ^°S* 
Vassal shall have run in arrear of his Feu Duty for ghf^S' " 
Two Tears : It shall be competent for the Superior to Court, 
raise an Action before the SheriflP in ordinary Form, 
setting forth that the Subject is of the Value, and that 
the Feu-Duty has run in arrear as aforesaid, and con- 
cluding that the Vassal should be removed from his 
Possession, and that Warrant to that Efiect should be 
granted,^ and thereafter the Cause shall proceed in the 
Manner , herein provided in ordinary Actions ;^ and if 
the Defendant shall fail to appear, or if it shall be 
proved to the Sherifi" by such Evidence as he may re- 
quire that the Subject is of the Value, and that the 
Feu Duty is in arrear as aforesaid, he shall grant War- 
rant in Terms of the Conclusions of the Summons, 
which Warrant shall be executed at the First Term of 
Whitsunday or Martinmas, which shall first occur. 
Pour Months after the same is issued by the Sherifi", 
and such Warrant, so executed, shall have the Effect, 
in relation to the said Possession, of a Decree of Irri- 
tancy oh non solutum Canonem : Provided always, that 
it shall be competent to the Vassal, at any Time within 
One Year from the Date of such Kemoval, to raise an 
Action of Declarator in the Court of Session for Vindi- 
cation of such Subject on any Ground proceeding on 
Challenge of the Title of the Superior, which shall not 
be called in question before the Sheriff except on 
Grounds instantly verified by the Titles of the Superior, 
and that it shall be competent to the Vassals, at any 
Time before such Warrant is executed, to purge the 
Irritancy incurred by Payment of the Arrears pursued 
for with the Expenses incurred by the Superior in such 
Proceedings ; provided also, that in Leases for a longer 
Endurance than Twenty-one Years the Landlord shall 
have the like Kemedies against his Tenant, in case of 
the Non-payment of Kent, mutatis mutandis, that are 
hereby given to the Superior against his Vassal. 
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^ Whyte brought an action in the Sheriff Court of Banff in the 
following terms : — 

** Whereas it is shown to me by William James Whyte, Doctor 
of Medicine, residing in Banff, principal tenant of the subjects and 
others after specified, with consent of the Right Honourable John 
Charles, Earl of Seafield, heritable proprietor of the said subjects, 
against James Gerrard, coach -builder, residing in the Sandyhill 
Eoad, Banff, defender, that by missive or minute of tack, dated 
the day of 1842, entered into betwixt the pursuer, 

the said William James Whyte, and the defender, the pursuer let 
to the defender All and Whole the houses and premises in the 
Sandyhill Road, Banff, formerly occupied by James Sim, including 
the work-shop, back yard, and small piece of ground in the park 
behind the same, and that for the term of thirty-two years from and 
after Whitsunday 1842, at the yearly rent of Xll sterling, pay- 
able at the term of Whitsunday yearly ; that the said subjects do 
not in yearly value exceed the sum of £25 sterling ; that the rents 
payable at Whitsunday 1857 and Whitsunday 1858 respectively 
have run into arrear, and have not been paid : Therefore the said 
defender, his family, sub-tenants, cottars, and dependants, with 
their goods and gear, ought to be removed and ejected from the 
said premises, and the same left void and redd, that the pursuer 
and others authorised by him may enter thereto and possess the 
same in time coming ; and my warrant ought to be granted to that 
effect, and the defender ought to be decerned to pay the expenses 
of process. — My will is," &c. 

The defender objected to the summons as not being in terms of 
Schedule (A) annexed to the Act, and the Sheriff sustained the objec- 
tion and dismissed the process. In his note, he stated that the 
form given in the Schedule is quite peremptory and unbending, 
that there must be no narrative of facts prefixed to the conclusions. 
On appeal, it was held that the summons was competently framed^ 
and remit was made to the Sheriff for further procedure. Observed 
that this section says expressly what the summons is to set forth, 
and it requires the statement to be followed by a conclusion, the 
form of which it prescribes. For what is here required, the form 
given in Schedule (A) is not altogether applicable, and does not 
necessarily apply. Whyte v, Gerrard, 30th I^ov. 1861, 24 D. 101, 
34 Jurist 58. 

^ Held that an action of irritancy in respect of arrears of feu- 
duty, by a superior against the last entered vassal and the present 
proprietor, who was a disponee of said vassal but unentered, was 
competently raised under this section before the Sheriff Court of 
Eifeshire, and remit was made to the Sheriff to decern in terms of 
the libel, reserving to the present proprietor any remedy competent 
to him under this section. Hope v. Webster, Jan. 19, 1872, 44 
Jurist 185, 10 Macph. 347. 
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Proceedings in Criminal Prosecutions. 

33. And in respect of Criminal Prosecutions before 
the Sheriff, be it enacted as follows : 

The Principal or Record Copies of all Criminal Libels may 
Libels before the Sheriff Courts may be either written w pSSSl 
or printed, or partly written and partly printed, pro- ^^l^ 
vided that the same shall be authenticated in the same authinti- 
Manner as the written Criminal Libels now in use are Sbeis'now 
authenticated. "®* 

34. When a Criminal Libel in any Sheriff Court is Libei 
either wholly or partly printed, a Copy of it, either S^partiy 
wholly or partly printed, shall, instead of being copied g^^^^ 
in Writing into the Record Book of Court, as at present, m Record 
be inserted in such Book, either in its proper Place in 

the Body thereof or at the End of the Volume wherein 
the relative Procedure is recorded, in which last Case it 
shall be distinctly referred to as so appended. 

35. In the Prosecution of aU Criminal Offences The wm of 
which shall not be tried summarily the Will of the ijbeis to 
Criminal Libel shall contain Two Diets of Compearance Tweets 
in the Form of the Schedule (L) hereunto annexed ; and of Com- 
at the First of such Diets, which shall not be sooner than ms^^ ^ 
Five Days from the Service of the Libel, the Court sitting J^is^^to 
in Judgment shall call upon the accused Party to plead ^ ^^^ 
Guilty or Not Guilty to the Crime of which such Party First Diet 
may be therein accused -} and if such Party shall plead GilJtT ot 
Guilty the Court shall forthwith pronounce Sentence ^°* ^"^*y- 
upon such Party according to the Form now in use ; 

and if the Party accused shall Plead Not Guilty the 
Trial of such Party shall take place on the Second Diet 
of Compearance set forth in the Will of the Libel,^ which 
Second Diet shall not be sooner than Nine clear Days 
after the First Diet, and at such Second Diet the Party 
accused shall again be called upon to plead as aforesaid, 
and if such Party shall then plead Guilty the Sentence 
of the Law shall be forthwith pronounced according to 
the Form now in use ; and if such Party shall plead Not 
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Guilty a Jury shall then be empannelled, and the Trial 
shall proceed and be followed out according to Law, 
unless the Diet shall be further adjourned or deserted 
according to the existing Law and Practice. 



^ It has been held that advocation of the Sheriff's interlocutor, 
pronounced at the first diet, sustaining the relevancy of the libel, is 
incompetent. High Court, Jameson v. Lothian, Dec. 3, 1855, 28 
Jurist 49, 2 Irv. 273. 

The relevancy of a libel must be considered at the first diet. 
High Court, Smith v, Lothian, March 21, 1862, 4 Irv. 170, 34 
Jurist 467. 

* In this case there was an interlocutor of relevancy at the first 
diet, at which the panel pleaded not guilty, but there was no remit 
to a second diet. At the second diet a jury was empannelled, and 
the accused was tried, found guilty, and sentenced. A suspension 
was then brought, at which the complainer pleaded, that after the 
libel was found relevant, an interlocutor should have been pronounced, 
^* remitting the panel with the libel as found relevant to the know- 
ledge of an assize." Held that this was unnecessary, the Act itself 
providing that on a certain event (viz., the panel's pleading not 
guilty) a jury shall be empannelled at a second diet, <fec. High 
Court, Christie v, Simpson, May 28, 1856, 28 Jurist 417, 2 Irv. 
432. 

In this case Tabram was accused of the crime of assault with 
aggravations, and a libel was served upon him citing him to appear 
before the Sheriff at Inveraray, on 10th November 1871 for the first 
diet, and on 23rd November for the second diet. At the first diet 
the charge was found relevant, the accused pleaded not guilty, and 
the Sheriff then adjourned the case until the 23d, when proof was 
to be taken. On the 11th the Procurator-Fiscal intimated to 
Tabram, by letter, that the case would not be proceeded with, and 
that a new libel would be served. No further proceedings were 
taken in the Sheriff Court, and on 30th March 1872 Tabram 
was served with an indictment to appear before the Circuit Court of 
Justiciary, in the same terms and for the same offence. He ob- 
jected that he was ready to meet the charge at the /idjourned diet 
before the Sheriff, and was still ready to do so; and that the calling 
on him to answer a new indictment before a different Court, con- 
taining the same charge, while the previous indictment which had 
been found relevant by the Sheriff was undisposed of, was incom- 
petent. The point raised was certified to the High Court of 
Justiciary at Edinburgh, and after full consideration the objection 
was repelled. Observed by the Lord Justice-Clerk : — " It seems quite 
certain that the mere not calling of the diet under the first indict- 
ment in this case had no further effect than that the instance fell. 
But even if it had not fallen, the prosecutor might proceed with a 
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new indictment, provided he entered on the records an ahandon- 
ment of the first." H. M. Advocate v. Tabram, May 23, 1872, 
44 Jurist 416. 

36. It shall not be necessary for the Sheriff at each shenflF not 
such Diet to ask the Party accused more than once Party more 
whether such Party pleads Guilty or Not Guilty. S^,^^' 

Salaries of Sheriffs and Sheriff-Substitutes. 

37. And with respect to the Salaries and Kemunera- 
tion of Sheriffs and Sheriff-Substitutes, be it enacted as 
follows : — 

It shall be lawful to grant to any Sheriff such Salary Salaries of 
as to the Commissioners of Her Majesty's Treasury may ^dsheriff- 
seem meet, not being less than Five hundred Pounds by ^^^^^^^^ 
the Tear, and to any salaried Sheriff-Substitute now in increased, 
Office, or to his Successor, or to any Sheriff-Substitute Sonai shV 
who may be hereafter appointed by virtue of this Act, J^^^y ' 
such Salary as to the Commissioners of Her Majesty's ^»ppo»i»t- 
Treasury may seem meet, the same not in any Case ex- 
ceeding One thousand Pounds by the Year, and not less 
than Five hundred Pounds by the Ye^^r; and every 
Salary payable to such Sheriff or Sheriff-Substitute shall 
be paid by Four equal quarterly Instalments out of the 
Funds from which the Salaries of Sheriffs are payable ; 
and it shall be lawful for Her Majesty and Her Heirs 
and Successors, upon the joint Kecommendation of the 
Lord President of the Court of Session, Her Majesty's 
Advocate, and the Lord Justice-Clerk, all for the Time 
being, to grant Authority to any Sheriff to appoint One 
or more additional Sheriff-Substitutes : Provided always, 
that such joint Kecommendation shall expressly bear 
that the Appointment of such additional Officer or 
Officers is essentially necessary for the Public Service ; 
and provided also, that no more than Two additional 
Sheriff-Substitutes in each County shall be appointed 
under the Powers hereby conferred. 

38. It shall be lawful for the Commissioners of Her Provision 
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for Betir- Majesty's Treasury to grant to any Person who has held, 
^J^^' now holds, or may hereafter hold the Office of Sheriflf- 
^^1^8 Substitute such Annuity as is by the said second-recited 
Substitutes Act authorized to be granted in respect of long Service 
rt, for One or other of the Periods specified in the said 
Bervic. second-recited Act, notwithstanding such Service may 
not have been continuous, and may have been in dif- 
ferent Counties; and the said Commissioners shall have 
the same Powers of granting Annuities to Sheriffs in 
respect of long Service as are conferred by the said 
second-recited Act and by this Act with reference to 
Sheriff-Substitutes, and such Annuities shall be payable 
out of the Funds from which the Salaries of Sheriffs are 
payable: Provided always, that no stich Annuity shall 
be granted to any Sheriff or Sheriff-Substitute, unless 
the Periods of his actual Service as Sheriff or Sheriff- 
Substitute, as the Case may be, shall, when taken to- 
gether, extend to one or other of the Periods of Service 
specified in the said second-recited Act; and that in 
computing the Amount uf Ketiring Allowance of such 
Sheriffs the Emoluments drawn by them on Average of 
of the Five preceding Years shall be held to constitute 
their Salary. 

39. The Salaries henceforth to be paid to the 
Sheriffs and Sheriffs-Substitute shall be in ftdl of all Fees 
and Emoluments whatever. 

40. The Commissions already granted or to be 
granted by aU Sheriffs to the Sheriffs-Substitutes shall 
extend over the whole County. 

41. In case the Operation of this Act shall affect 
the Emoluments of any Sheriff-Clerk not now paid by 
Salary, it shall be competent to such Sheriff-Clerks to 
apply to the Commissioners of Her Majesty's Treasury 
of Great Britain and Ireland, who shall have Power, 
upon Proof to their Satisfaction of the Diminution of 
the Emoluments of such Sheriff- Clerks through the 
Operation of this Act, to award such Compensation to 
such Sheriff-Clerks respectively as to the said Commis- 
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sioners 'shall seem just ; and it shall be in the Power of 
any such Sheriff-Clerk to require that he should be paid 
by Salary, in Terms of the said recited Act First and 
Second Victoria, Chapter One hundred and nineteen; 
and it shall be lawful to the Commissioners of Her 
Majesty's Treasury to adjust the Salary of every Sheriff- 
Clerk now in Office, and who is paid by Salary, regard 
being had to the Expenses of such Office, as may seem to 
them just. 

Provision for the Sittings of Sheriff Courts. 

42. And with respect to the Sittings of the Sheriff 
Courts, and the more efficient Operation of this Act, be 
it enacted as follows : — 

Each Sheriff Court, except those held at a Place where sheriflF 
an ordinary Sheriff-Substitute does not reside, shall sit S'^h** 
for the Despatch of ordinary CivU Business for suchP^^I^^^^ 
Number of Days weekly during the Session as shall be for De- 
fixed by each Sheriff by a Kegulation of Court, to be c?mi Busi- 
approved of by the said Lord President and Lord Justice- Sf fix*!^™*^ 
Clerk, and to be advertised at least once a Year in a sheriff Md 
Newspaper published in the County, or where there is IF^^^ 
no such Newspaper, in a Newspaper published in some 
County immediately adjoining. 

43. Each Sheriff shall hold Three Sessions in each sheriffs to 
Tear, the First of which shall commence on the Fifteenth ge^^i^'S 
Day of January, or the First ordinary Court Day there- ^^^^ Year. 
after, and shall continue until the Fifteenth Day of 
March following, and the Second shall commence on 

the Third Day or the Fourth Day of April, and shall 
continue until the Thirty-first Day of July following, 
and the Third shall commence on the First Day of 
October, or the First ordinary Court Day thereafter, 
and shall continue until the Fifteenth Day of December 
following ; and in case at any Time there shall be any 
Arrear of Business undisposed of, it shall be the Duty 
of the Sheriff from time to time to appoint additional 
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Sheriff may CouTt DajTS, whether in Time of Session or Vacation^ 
S Vacatiwi! for the Purpose of disposing of such Arrear. 

44. All summary Causes may proceed equally dur- 
ing Vacation as during Session ; and it shall be com- 
petent to the Sheriff, if he thinks fit, to pronounce 
Interlocutors in Time of Vacation, in all Causes, whether 
summary or not. 

45. The Sheriff shall, before the Termination of each 
Session, appoint at least One Court Day during each 
Vacation for the Despatch of all ordinary Civil Busi- 
ness, including the calling of new Causes, and the 
Receipt of Condescendences, Defences, and other Papers, 
which, if the Court had not been in Vacation, would 
have required to be previously lodged. 

46. Every Sheriff shall, unless prevented by Indis- 
position or other unavoidable Cause, hold annually 
in his County Sittings for the discharge of the 
Judicial Business of the County ; that is to say, the 
Sheriffs of Sutherland, Caithness, and Inverness, Ross 
and Cromarty, Argyle, Banff, and Elgin and Nairn, 
shall hold Three such Sittings, and the Sheriffs of the 
other Counties shall hold Four such Sittings, in the 
course of the Year ; and such Sittings shall continue 
until the Causes ready for Trial or Hearing when such 
Sittings commenced be disposed of; and such Sittings 
shall, except as regards the Counties of Hoss, Inverness, 
and Argyle, be held at each of the Places within his 
County at which the ordinary Courts of the Sheriff- 
Substitutes are held, and such other Places as the 
Sheriff, with Approval of the Secretary of State for 
the Home Department, may appoint, and as regards 
the Counties of Hoss, Inverness, and Argyle, at such 
Places as the Sheriff, with Approval of the Secre- 
tary of State, may appoint : Provided always, that the 
Sheriffs of the said Three Counties shall at least twice a 
Year hold One such Sitting at each of the Places at 
which the ordinary Courts of the Sheriff- Substitutes are 
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held; and each Sheriflf shall give due Notice to the 
€ounty of the Times and Places of such Sittings, 
•and such Sittings shall take place at Intervals of not 
less than Six Weeks ; and each Sheriff shall, once in 
the Year, go on the Small Debt Circuit in use to be 
held by the Sheriff- Substitute, and shall on such 
Occasions, in addition to holding the Small Debt Court, 
despatch as much of the ordinary Business as may be 
ready for Adjudication, or as Time may permit ; and 
■each Sheriff shall annually, within Ten Days after the 
Twelfth Day of November, make a Return to Her 
Majesty's Principal Secretary of State for the Home 
Department of the Number of Sittings held by him, 
and of the Periods of holding each such Sitting, in the 
immediately preceding Year, stating the Cause of 
Absence in case the Sittings herein-before directed shall 
not have been held by him in Terms of this Act ; pro- 
vided that none of the said Provisions shall extend to 
the Counties of Orkney and Shetland, and Midlothian 
and Lanark; and so much of an Act passed in the 
First and Second Year of the Reign of Her present 
Majesty, intituled An Act to regulate the Constitution ^^^^^^^ 
and Jurisdiction and Forms of Process of the Sheriffs- us. 
Courts in Scotland, as relates to the Courts to be held 
by each Sheriff-Depute in his County, excepting the 
said Counties of Orkney and Shetland, is hereby 
repealed.^ 

^ The limits of jurisdiction of the sheriffdoms have been 
re-arranged, and new provisions regarding the duty of Sheriffs and 
Sheriffs-Substitute have been enacted by the Acts 16 and 17 Vict. 
c. 92, and 33 and 34 Vict. c. 86. See Appendix. 

47. It shall be lawful for any Sheriflf to pronounce sheriff may 
and sign any Interlocutor, Judgment, or Decree when Kors^'" 
furth of his Sheriflfdom ; and such Interlocutor, Judg- ^h^ forth 
ment, or Decree shall have all the like Force and Eflfect County. 
-as if pronounced and signed by the Sheriflf while within 

the Limits of his Sheriflfdom. 

48. No Person whatsoever shall be exempt from the Pnvaege 
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of Mem- Jurisdiction of the Sheriff Court, in any Cause, on 
cXge of account of Privilege by reason of being a Member of 
•bSed. the CoUege of Justice. 

Court of 49. The Court of Session shall be and is hereby 

^on to authorized and required to frame from Time to Time a 

Tables of Table or Tables of Fees for Business in the Sheriff 

'^' Courts of Scotland, and such Table or Tables of Fees 

so framed shall be submitted to the Secretary of State 

for the Home Department, and if approved of shall form 

the Kule of professional Charge for Business performed 

in such Courts. 

intcrpre- 50. lu coustruing this Act, unless where the Context 

g^ is repugnant to such Construction, the Word " Sheriff" 

shall be held to include " Sheriff- Substitute ;" the Word 

"Tenant" shall include Sub-tenant; and the Word 

** Lease " shaU include Sub-lease. 

Becited 51. The Said recited Acts, and aU Laws, Statutes, 

wpSifdT -^^*s ^f Sederunt, and Usages now in force, shall be and 

the same are hereby repealed, but that in so far only as 

may be necessary to give effect to the Provisions of this 

Act, and no further or otherwise. 

Act to take 52. This Act shall take effect from and after the 
irt Ncfr™ Fi^'st Day of November One thousand eight hundred 
1B5B. and fifty-three. 



SCHEDULES referred to in the foregoing Act. 

SCHEDULE (A.) 

Petitory Summons. 

A.B., Sheriff of the County of to 

OflBcers of Court, jointly and severally : Whereas it is 
shown to me by CD. \ design him~\, Pursuer, against 
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E.F. [design him\y Defender, in Terms of the Con- 
clusions underwritten : Therefore the Defender ought 
to be decerned to pay to the Pursuer the Sum of 

contained in a Bill drawn by the Pursuer upon 
and accepted by the Defender, dated 
and payable after Date, with the legal 

Interest thereof, till Payment [or to make Delivery to 
the Pursuer of sold by the Defender to him ; 

or to pay to the Pursuer the Sum of for 

Goods sold by the Pursuer to the Defender, per Account 
commencing the day of and ending 

the Day of annexed hereto;^ or to 

pay to the Pursuer the Sum of being 

Damages sustained by the Pursuer, in consequence of 
the Defender having slandered the Pursuer by stating 

or otherwise, according to the Nature 
and Circumstances of the Action], with Expenses: 
And my Will is that ye summon the Defender to com- 
pear in my Court House, at upon the 
Sixth Day next after the Date of your Citation, in the 
Hour of Cause, with Continuation of Days, to answer 
in the Premises ; with Certification in case of Failure, 
of being held as confessed; [and if Arrestment on the 
Dependence is required, add] and that ye arrest in 
security the Defender's Goods, Monies, Debts, and 
Effects. Given at the Day 

of 

G. H., Sheriff-Clerk. 

Summons of Count and Reckoning and Payment. 

A.B., &c. [as before] : Whereas, dc. [as before] : 
Therefore the Defender ought to be decerned to produce 
before me a full Account of his Intromissions as Cash- 
keeper to the Pursuer [or otherwise as the Case may be], 
that the true Balance due to the Pursuer thereon may 
be ascertained ; and the Defender should be decerned to 
pay to the Pursuer such Sum as may be found to be the 
true Balance on said Account, with the Interest which 
may be due thereon ; and if he fail to produce such 
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Account, the Defender should be decerned to pay to 
the Pursuer the Sum of which should in 

that Case be held to be the Balance due, with Interest 
thereon from the Day of with 

Expenses : And my Will is, dc. [as 'before.'] 



Summons of Multiplepoinding. 

A.B., dc. [as before] : Whereas it is shown to me 
by A.B. [design him], Pursuer against CD. [design 
him], common Debtor, and K.L. [insert Names and 
Designations of the other Defenders, and state who is 
the real JRaiser], alleged Creditors of the said CD., in 
terms of the Conclusions underwritten : Therefore it 
should be declared that the Pursuer is Holder of a Fund 
in medio, [specify the Amount or Nature of it], and is 
only liable in single Payment of the said Fund to those 
having Right thereto ; and the Defenders should pro- 
duce their Claims, and the Pursuer should be decerned 
to pay the said Fund, deducting his Expenses of pro- 
cess, in such way as may be just ; and such of the Defen- 
ders as shall be found to have no right should be pro- 
hibited from troubling him in Time coming : And my 
Will is, dc. [as before]. 



^ Account annexed does not form part of summons, — A summons 
was raised before the Sheriff-Court of Wigton, which concluded as 
follows : — ** Being a balance of rent for a bowing of cows held by 
the defender from the pursuer for the year ending Martinmas last, 
conform to account, commencing the 22d day of November 1862, 
and ending the 22d day of November 1863, annexed hereto." 

The conclusion and the will were upon the first and second 
pages of the summons, which were signed by the Sheriff-clerk, and 
the officer's execution was also on the second page. The account 
was upon the third page, but that part bore no signature, and a 
copy of it was not served on the defender. On appeal, it was held 
(1st) that the account forms no part of the summons, and conse- 
quently does not require to be signed by the Sheriff-clerk ; and (2d) 
that although proper to do so, it is not necessary to serve a copy of 
the account on the defender. Observed : — The first section of the 
Act provides that ** the summons shall be in the form, as nearly as 
may be, of the Schedule (A) annexed to this Act." Now the Sche- 
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dule refers to the account as " annexed hereto," that is to say, an- 
nexed to the summons. Clearly, therefore, the account is something 
different from the summons, and the enactment does not prescrihe 
that it shall be signed. Cunningham v, Milroy, 22d March 1865, 3 
Macph. 733, 37 Jurist 372. 

Construction of Summons — Amendment — This case was advo- 
cated from the Sheriff Court at Banff. The summons originally 
concluded for payment of as follows : — 

" First, the sum of £320 sterling, being the amount contained 
in a deposit-receipt granted by the agent at Banff for the Union 
Bank of Scotland to the said Ann Murray, dated the 5th day of 
February 1858, and which amount was paid upon the 14th day of 
January 1859 by the agent for the said Union Bank to, and re- 
ceived by, the defender on account of the said Ann Murray, and as 
acting for her," 

The Sheriff allowed the summons to be amended by deleting 
the words, "and as acting for her," and substituting the words 
" and was not delivered or accounted for by him to her, or to the 
pursuers." After a long proof the Sheriff assoilzied the defender. 
On advocation, in answer to the pursuers, the defender pleaded that 
without the amendment the summons was irrelevant ; and if so, it 
was incompetent to cure the defect by amending the libel. " The 
Court held that it was implied in the summons as originally laid 
that the money had not been accounted for, and therefore the sum- 
mons was relevant, and therefore the amendment was competent." 
Byres v, Forbes, December 5, 1865, 38 Jurist 81. 

Reductive Conclusions, Effect of — Bankruptcy -4c^.-r-An action 
was raised in the Sheriff Court of Lanarkshire, by the assignees of 
the Trustees of the sequestrated estate of Andrew Jackson & Co., 
and creditors of the said firm. The summons was brought under 
the provisions of the Bankruptcy Acts, 1856, section 10, and 1857, 
section 9, and it concluded for exhibition and reduction of certain 
deeds of alienation of moveables as voidable under the Act 1696, 
and it concluded also for delivery of the moveables, or alternatively 
for their value. The Sheriff, on the authority of Murray v. Dickson, 
June 7, 1866, 38 Jurist 423,^then recently decided, found that the 
action being in substance and form one of reduction, dismissed it. 
On appeal to the Supreme Court, it was held that although the re- 
ductive conclusions were incompetent in the Sheriff Court, they 
could be looked at for the purpose of extracting from them the 
grounds of action necessary to support the other conclusions, and 
that, quoad ultra, the summons was competent The Sheriff's inter- 
locutor was therefore recalled, and remit was made to him to pro- 
ceed with the cause. Moroney v, Muir, Nov. 5, 1867, 6 Macph. 7, 
40 Jurist 8. 

In Murray v. Dickson above referred to, an action, which was 
purely one of reduction of an alleged fraudulent assignation of a 
lease by a bankrupt, was brought before the Sheriff Court of Kin- 
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cardine, under the provisions of the Bankruptcy Statute, and it was 
held to be incompetent. The clauses referred to of the Bankruptcy 
Acts dispensed with reductions where they were formerly necessary, 
but did not authorise these actions to be brought in the SherifiT Courts. 
They provided that all objections to deeds of alienation made by a 
bankrupt may be pleaded by way of action or exception as well in 
the Sheriff Court as in the Court of Session, and so disposed of, 
which rendered reduction unnecessary. But these provisions have 
not extended the jurisdiction of the Sheriff Courts, so as to enable 
them to deal with deeds of alienation affecting heritage. 

Grounds of Action, — It was observed hy the Lord President^ in 
the case cited, that "there is nothing in the new Sheriff Court Act 
to lead to this, that any essential statement or ground of action 
may be left out." Cameron v. Hamilton, February 1, 1856, 18 D. 
423, 28 Jurist 179. 

An action was brought, in which the summons concluded as 
follows : — ** Therefore the defender ought to be decerned to pay to 
the pursuer the sum of £29, lis. 6d., being the amount to which she 
was and is entitled of corn valuation of four acres of second year's 
grass on said farm at Brims, from which the pursuer was the out- 
going tenant at Whitsunday 1868, and the defender was then the 
incoming tenant, and as such liable in said amount of £29, lis. 6d. 
sterling, but under deduction of" certain sums therein stated, 
amounting to £4, 13s., for ploughing and seed. 

A preliminary objection was" taken that the summons was de- 
fective and inept, inasmuch as it did not relevantly set forth the 
nature, extent, and grounds of action, as required by the Act of 
Sederunt of 10th July 1839. The Sheriff- Substitute sustained the 
objection, and dismissed the action. On appeal to the Supreme 
Court this interlocutor was recalled, and remit made to the Sheriff- 
Substitute to consider whether the record should be closed on the 
summons and minute of defence, or by condescendence and defences. 
Observed hy the Court : — **The form of summons prescribed by the 
Act of Sederunt, 1839, is no longer required, another form having 
been substituted by the Act. The first duty of the Sheriff- Substitute, 
when an action comes into Court, is to hear the parties in explana- 
tion of the grounds of action and the nature of the defence to be 
stated thereto, and it is his business to see that both are stated in- 
telligibly. If he found that the grounds of action had not been 
well stated in terms of the Statute, it was his duty to order the 
summons to be amended, or to order a condescendence, and that 
was a matter for his discretion.'* Manson v. Dundas, December 13, 
1870, 43 Jurist 107. 

B^erence to an Invalid Document. — In a case before the Supreme 
Court, the summons concluded as follows : — " The defender ought 
and should be decerned and ordained by decree of the Lords of our 
Council and Session to make payment to the pursuers .... 
of the sum of £100 sterling, and for which sum the defender granted 
a promissory note to the said Dr John Duncan, dated January 2, 
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1869, payable on demand, with interest at the rate of five per cent, 
per annum, from the date of said promissory note until paid.'' 

The document called a promissory note here founded on was 
held, in respect of informality, not to be a valid document, but the 
relevancy of the summons was sustained, in so far as by so doing, 
the real matter in dispute between the parties could be got at. The 
document referred to was in the following terms :—" Edinburgh, 
February 2, 1869. — I promise to pay, on demand, the sum of one 
hundred pounds sterling, value received. — Isabella Shand." Mac- 
donald v. Shand, July 19, 1872, 44 Jurist 666, 10 Macph. 984. 



SCHEDULE (B.) 

[Date.] Reponing Note. 

In the Action A. against B. 

The Defender craves to be reponed against the 
Decree in absence, dated [add, where 

necessary, so far as unimplemented]. The Expenses 
decerned for are consigned with the Sheriff-Clerk. 

A., Defender. 
[Or'] C.y Agent for Defender. 



SCHEDULE (C.) 

Notice of Appearance. 

In the Action A. against B. 

B. [design 1iim\y Defender, enters Appearance to 
defend said Action. 

jB., Defender. 
[Or] D.y Agent for Defender. 



SCHEDULE (D.) 

Minute at the first calling of Cause, and where De- 
fender makes Compearance. 

Edinburgh 1853. Act. Alt. 
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The Defender's Procurator stated that the Defence 
was [here state succinctly the Ground of Defence, dila- 
tory or peremptory, as] no Title to pursue, or Prescrip- 
tion, or the Goods specified in Account libelled were 
not ordered or not received by the Defender, or Com- 
pensation, conform to Account due by Pursuer, amount- 
ing to £ herewith produced, or the Defender, 
who was Drawer of the BiU sued on, received no Notice 
of Dishonour, or otherwise, in like Manner as the Case 
may he. 



SCHEDULE (E.) 

Petition. 

Unto the Sheriff. 

A.B. 

V. 

CD. 

Or, In the Action presently before your Lordship, 

A.B. 

V. 

CD. 

The Petitioner humbly showeth, 

That [here state briefly the Circumstances, as] of 
this Date the Effects of were duly 

sequestrated, and it is now necessary to sell, or Whereas 
an Action between for the Price of a Horse is 

now depending before your Lordship, and it is expedient 
or necessary to seU the said Horse, or In consequence 
of wrongously and unwarrantably using, or 

disposing of and making away with, or encroaching on, 
or withholding and refusing Delivery of, the Property, 
Effects, or Documents of, as the Case may be. 
May it therefore please your Lordship 
to grant Warrant of Sale, or for Delivery, or for Inter- 
dict, dc. &c. &c. 
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SCHEDULE (F.) 

Form of Execution of Summons or Petition. 

This Summons [or Petition] executed [or served] by 
me [insert Name] Sheriff Officer, against [or upon] [in- 
sert Name or Nam^ Defender, [or Defenders, or 
Eespondent or Kespondents], [state whether personally 
or otherwise]^ in Presence of [insert Name and Desig- 
nation of Witness]^ this Day of 
Eighteen hundred and Years. 

F.E., Sheriff-Officer. 
L.M., Witness. 



SCHEDULE (G.) 

Citation of Witnesses and Havers. 

C. D. [design him'}. You are hereby cited to attend 
in the Sheriff Court of the County of on 

the Day of at o'clock, within 

to give Evidence for the Pursuer [or 
Defender] in the Action at the instance of A. [design 
him], Pursuer, against B. [design him], Defender, and 
that under the Penalty of Forty Shillings Sterling if you 
fail to attend. [If a Haver, say] And you are required 
to bring with you [specify Documents required]. 
Dated this Day of 

E.F., Sheriff-Officer. 

Execution against Witnesses and Havers. 

Upon the Day of I duly cited 

CD. [design him] to- attend in the Sheriff Court of the 
County of on the Day of 

at o'clock, within to give 

Evidence for the Pursuer [or Defender], in the Action 
at the Instance of A. [design him], Pursuer, against 
B. [design him], Defender. [If a Haver j say] 
And I also required him to bring with him [specify 
Documents]. This t did by delivering a just Copy of 
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Citation to the above Effect, signed by me, to the said 
CD. personally [or other wise^ as the Case may he]. 

E.F., Sheriff-Officer. 



SCHEDULE (I.) 

Notice to remove. 

[Place and Date.] 

You are required to remove from the Farm of [insert 
Name by which usually Jcnowri], at the Term of 
next, as to the Houses and Grass, and at the Separation 
of the Crop from the Ground as to the Arable Land [or 
as the Case may be], in Terms of the Lease thereof or 
in Terms of your Letter of Removal], dated 

E.F., Sheriff-Officer. 
[Address] G.H. 
[design him.^ 



SCHEDULE (J.) 
Certificate of Notice to remove. 

[Place and Date.] 

I, E.F., Sheriff-Officer of the County of 
certify, that on the Day of Notice 

to remove, in Terms of this Lease \or Letter of Re- 
moval] at next [according to the Terms of the 
Notice], was, in Presence of L.M. [design him], sub- 
scribing Witness, given by me to G.H., the Tenant, by 
delivering such Notice to him personally [or by leaving 
such Notice at his ordinary Dwelling House at , 
or by transmitting such Notice to him through the 
Post Office to his known Address, as follows : (insert 
Address to which Notice sent)]. 

E.K, Sheriff-Officer. 

L.M.y Witness. 
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SCHEDULE (K.) 

Letter of Removal. 

[Place and Date."] 

Sir, — I am to remove from the Farm of [insert 
Name by which usually known], at the Term of 

Eighteen hundred and , as to the Houses 

and Grass, and at the Separation of the Crop from the 
Ground as to the Arable Land [or as the Case may be]. 

I am, 
Your obedient servant, 
[Address.] [Signed by the Tenant.] 

Note. — If this Letter is not Holograph of the 
Granter of it, it must be attested by One 
Witness, thus, — 

L.M., Witness. 



SCHEDULE (L.) 

Herefore it is my Will, and I command you, that on 
Sight hereof ye pass, and in Her Majesty's Name and 
Authority and mine lawfully summon, warn, and charge 
the said [accused Party] to ^'compear personally before 
me, or any of my Substitutes, in a Court to be holden 
by us, or any of us, at upon the Day of 

in the Hour of Cause, at o'Clock, 

Forenoon, for the First Diet, there to plead Guilty or not 
Guilty, and to underlye the Law for the Crimes above 
mentioned ; and also, if required, upon the Day 

of for the Second Diet, at o'Clock, 

Forenoon, again to plead Guilty or Not Guilty, and to 
underlye the Law as aforesaid ; as also, if required for 
the said Second Diet, alternately, that ye summon an 
Assize hereto, being not fewer than the Number of 
Forty-five Persons, together with such Witnesses as best 
know the Verity of the Premises, whose Names are 
hereto subjoined in a List subscribed by the Complainer 
personally, or at their Dwelling Place^, all to compear 
before me or any of my Substitutes, Time and Place of 
said Second Diet of Compearance. 
[And so on to the End of the Will now in common Use.] 
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COURT OF SESSION ACT, 1868. 

31 AND 32 VICT. CAP. 100. 

I 

An Act to amend the procedure in the Court of 
Session, and the judicial arrangements in the 
Superior Courts of Scotland, and to make certain 
changes in the other Courts thereof. — 31st July 
1868. 

VII. — ^Appeals from Inferior Courts. 
Process of 64. The Piocess of Advocation is hereby abolished. 

Advocation 
Abolished. 

Appeals 65. Wherever, according to the present Law and 

^r^Ad?^. Practice, it is competent to Advocate to the Court of 
**°°- Session a Judgment (final or not final, as the Case may 
be) of any Sheriff" or other Inferior Court" or Judge, it 
shall be competent, except as hereinafter provided, to 
submit such Judgment to the Review of the Court of 
Session by Appeal in the Maimer hereinafter provided : 
Provided always, that it shall not be necessary for the 
Appellant to find Caution for Expenses before taking 
or prosecuting his Appeal. 

Ponn of 66. An Appeal to the Court of Session, under this 

Noteof A.ct may, when otherwise competent, be taken by a 
^^ * Note of Appeal written at the End or on the Margin of 
the Interlocutor Sheet containing the Judgment Ap- 
pealed from, or any Note thereto annexed, or by a 
separate Note of Appeal lodged with the Clerk of the 
Inferior Court ; and such Note of Appeal may be in the 
following or similar terms : 
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"The Pursuer [or Defender or other Party] Ap- 
peals to the Division of the Court 
of Session : " 
And the said Note shall specify the Division, and shall 
be signed by the Appellant or his Agent, and shall bear 
the Date on which it is signed. 

67. It shall not be competent to take or sim any Note ^^ot com- 

.. . o J Detent to 

of Appeal after the Expiration of Six Months from the Appeal 
Date of Final Judgment in any Cause depending before Monthr 
the Sheriff or other Inferior Court or Judge, even al-^fTi^'® 
though such Judgment has not been extracted.^ judgment. 

In a process following on a petition in the Sheriff Court of 
Perthshire, the Sheriff, on appeal, on 1st December 1868 recalled 
the interlocutor of the Sheriff-Substitute, and dismissed the action, 
without any finding as to expenses. On 27th February 1869, the 
Sheriff found the defender liable in expenses. On 19th August the 
defender appealed to the Supreme Court. Held that the interlocutor 
of 27th February was incompetently pronounced, in respect that 
the interlocutor of 1st December exhausted the cause, and the 
Sheriff had no further power to deal with the expenses of process ; 
that the appeal was competent to the effect of recalling that inter- 
locutor, and the same was recalled ; but, quoad ultra^ the appeal 
was held incompetent, in respect that more than six months had 
elapsed and the decree of 1st December thereby become final. Act 
of Sederunt, 10th July 1839, section 62. Bryden v, Drummond, 
December 10, 1869, 42 Jurist 125, 8 Macph. 277. 

The 62d section of the Act of Sederunt, 10th July 1839, is in the follow- 
ing terms : — 

" In pronouncing judgment on the merits, the Sheriff shall also deter- 
mine the matter of expenses, in so far as not already settled." See the Act 
in the Appendix. 

68. A Party may take an Appeal within the Space Time at 
of Twenty Days after the Date of the Judgment of ^^^i^^^^^^^^^^^^ 
which he complains, during which Period of Twenty of inferior 
Days Extract shall not be competent;^ but on the be^ extract*^ 
Expiration of the foresaid Period, if no Appeal shall ^'^^ 
have been taken, the Clerk of Court may give out the 
Extract; it being competent, however, to take such 
Appeal at any time within the Period of Six Months 

from the Date of Final Judgment in the Cause, unless 
the Judgment has previously been extracted or imple- 
mented.^ 

E 



66 COURT OF SESSION ACT, 1868. 

^ What is final judgment? — On June 14, 1869, the Sheriff of 
Perthshire, in a case which was appealed to him, adhered to the 
interlocutor of the Sheriff-Substitute, and assoilzied the defender, 
Smart, with expenses, subject to modification. On 9th September 
following the Sheriff- Substitute modified the expenses to£23, 19s. 3d. 
On appeal by the pursuer Cruickshank, the Sheriff, on 12th Novem- 
ber, altered the decerniture for expenses to £21, 9s. 3d., with 88. 
as the expense of extract, for which sum he gave decree. On 
17th November the Sheriff-Clerk issued extract of these decrees to 
the defender, who charged Cruickshank, the pursuer. Cruickshank 
then presented a note of suspension, and stated that it was his 
intention to appeal against all the interlocutors pronounced, and 
that he intimated his intention to the Sheriff-Clerk-depute, who, 
notwithstanding, granted extract within five days after the last 
interlocutor in the cause. The Lord Ordinary passed the note, but 
on reclaiming the suspension was refused, in respect that the extract 
was competently given out. The judgment against which a party 
may take an appeal within the space of twenty days, during which 
extract shall not be competent, is the judgment on the merits. 
Here the judgment on the merits had been pronounced as far back 
as 14th June. Observed: — The term ** final judgment" is used in 
the 67th section, and it cannot be doubted that, as used there, it 
signifies final judgment on the merits. If that be so, it affords 
great help in understanding the next section, the 68th. No doubt 
the term used in the first part of this clause, **the judgment of 
which he complains," is not the same as the term "final judg- 
ment," used in the latter part of it. But the former term was quite 
properly used, because it was meant to apply to other things besides 
final judgments. There may be an appeal against judgments which 
are not final ; thus, by the Sheriff Court Act, 1853, sect. 24, there 
may be an appeal against interlocutors sisting process, or giving 
interim decree for payment of money, as well as against interlo- 
cutors disposing of the merits ; and therefore, when this Act regu- 
lates the time for appealing, it properly speaks of *' the judgment 
of which the party complains," which term embraces all these, 
which the term " final judgment " does not do. Final judgment is 
only one kind of the judgments which may be appealed against. 
But the ** judgment of which he complains" at the conclusion of 
the cause is surely that disposing of the whole merits. During the 
period of twenty days after the date of the judgment of which he 
complains, extract shall not be competent, but on the expiration of 
that period, if no appeal have been taken, extract is competent. A 
decree for expenses, or modifying expenses, is not properly an ap- 
pealable judgment at all ; it is not a judgment against which, taken 
by itself, a party could complain ; so that, even with reference to 
that expression in the first part of the 68th section, such a judg- 
ment is not one of the kind which can be complained of. Cruick- 
shank V. Smart, February 5, 1870, 42 Jurist 241, 8 Macph. 512. 
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* Beduction or Suspension as a remedy, — Judgment was ob- 
tained against Macleod in the Sheriff Court, decree was extracted, 
and a charge given. Before implement Macleod brought a reduc- 
tion. This was held competent. But as a reduction does not stop 
diligence, it was stated from the Bench that suspension was also 
competent, and that the charger may proceed with his diligence so 
as to compel the pursuer to suspend and find caution. Macleod v. 
Collie, November 9, 1869, 42 Jurist 62. See the cases under sec- 
tion 2 of the SherijBF Court Act, 1853. 

As to the power of the Court of Session to interfere to stay 
execution of a SheriflF Court interlocutor which is not appealable, see 
the case of Wilson v. Bartholomew, 1860, cited under sec. 24 of the 
Sheriff Court Act, 1853, and the note to the interlocutor of the Lord 
Ordinary, there quoted. 



69. Such Appeals shall be effectual to submit to the Eflfect of 
Eeview of the Court of Session the whole Interlocutors ^^Siia 
and Judgments pronounced in the Cause, not only at the ^^* 
Instance of the Appellant, but also at the Instance of 
every other Party appearing in the Appeal, to the 
Effect of enabling the Court to do complete Justice 
without Hindrance from the Terms of any Interlocutor 

in the Cause, and without the Necessity of any Counter 
Appeal; and an Appellant shall not be at liberty to 
withdraw or abandon an Appeal without Leave of the 
Court ; and an Appeal may be insisted in by any Party 
in the Cause other than the Appellant, in the same 
Manner and to the like Effect as if it had been taken 
by himself. 

70. The Clerk of the Inferior Court shall, within Two Notice of 
Days after the Date of any Appeal being taken, send ^^^^' 
written Notice of such Appeal to the Kespondent or his 
Agent : Provided that the Failure to give such Notice 
shall not invalidate the Appeal ; but the Court of 
Session may give such remedy for any Disadvantage 

or Inconvenience thereby occasioned as may in the 
Circumstances be thought proper.^ 



^ No Ajppearance for Bespondent, — ^In a filiation case, the de- 
fender before the Sheriff Court was successiyely assoilzied by the 
Sheriff-Substitute and Sheriff. The case was then appealed by the 
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pursuer to the Supreme Court, and when it was called no appearance 
was made for the defender. The Court, after inquiry, having ascer- 
tained that the proper intimation had been made, without calling on 
the appellant's counsel sustained the appeal, in respect of no appear- 
ance for the respondent. Stewart v, Stewart, May 16, 1871, 9 
Macph. 740, 43 Jurist 409. (In the case of Graham v. Mackay, 
March 13, 1848, 6 Bell 214, 20 Jurist 340, which came before 
the House of Lords on appeal from the Court of Session, there was 
no appearance made for the respondent. Their Lordships, after 
having heard a lengthened argument for the appellant, affirmed 
the decision of the Court below, and dismissed the appeal. See 
this case, cited under section 30 of the Small Debt Act, 1837, infra.) 
A case was called in the Court of Session in which no appear- 
ance was made for the respondent, and owing to the absence 
of any marking to that effect on the appeal there was nothing 
to show whether or not intimation had been duly made to 
him by the Sheriff- Clerk. At advising, the Lord President 
observed : — " I do not think we could safely go on with this 
appeal without ordering some intimation, because there is no 
marking on the record to show that the Sheriff-Clerk has inti- 
mated the appeal to the respondent. It is the practice of the 
Sheriff-Clerk of Lanarkshire to mark on the principal record that 
an appeal has been taken, and that intimation thereof has been sent 
by him to the respondent. I think that a very excellent practice, and 
I take this opportunity of saying, what I have no doubt all of your 
Lordships will concur in, that we consider it advisable that all the 
Sheriff-Clerks in Scotland should, although the duty is not imposed 
on them by the 70th section of the Court of Session Act, nor by the 
Act of Sederunt following on that Act, adopt this practice, and 
mark on the record the fact of intimation having been made. In 
the meantime, I suggest that we should follow the course taken by 
the Second Division in the case of Stewart, and appoint the appel- 
lant's agent to communicate with the Sheriff-Clerk, and ascertain 
whether intimation has been sent by him to the respondent." 
Chisholm v. Marshall, Jan. 17, 1874, 1 Kettie 388. 

Fonn of 71. Within Two Days after the Appeal shall have 

A^eSfinto been taken, the Clerk of the Inferior Court shall trans- 
^^°^ mit the Process to one of the Clerks of the Division of 
the Court to which the Appeal is taken, who shall sub- 
join to the Appeal a Note of the Day on which it is 
received; and it shall be lawful for either the Appellant 
or the Respondent at any Time after the Expiry of Eight 
Days from the date of such Note to enroll the Appeal ; 
and when the Appeal is called in the Roll, it shall be 
competent for the Court to order the Whole Inferior 
Court Record, and the Interlocutors in Causa and Note 
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of Appeal, and Notes of the Evidence and Productions, 
if any, to be Printed and Boxed to the Court ; or the 
Court may dispense with the Printing and Boxing of 
any Portions of the same ; and in case the Record and 
other Papers ordered to be Printed shall not be Printed 
and Boxed by the Appellant, or in case he shall not 
move in the Appeal, it shall be lawful for the Court, on 
a Motion by any other Party in the Cause, either to 
dismiss the Appeal with Expenses, and to affirm the 
Interlocutor of the Inferior Court, or to grant an Order 
authorising the Party moving to Print and Box the 
Eecord and other Papers aforesaid, and to insist in the 
Appeal as if it had been taken by himself. 

72. The Court may, if necessary, order Proof or ad- proof and 
ditional Proof to be taken in any Appeal under this Jp^®°* 
Act, such Proof to be taken in the same Manner as Proof Appeals. 
may be competently taken in any Cause depending be- 
fore the Inner House, and shall thereafter, or without 
any such Order (if no such Proof or additional Proof is 
necessary), give Judgment on the Merits of the Cause 
according to the Law truly applicable in the Circum- 
stances, although such Law is not pleaded on the Re- 
cord ; and the Record may, with Leave of the Court, 
be amended at any Time, on such Conditions as to the 
Court shall seem proper. 

73. It shall be lawful, by Note of Appeal under this ^p^ 
Act, to remove to the Court of Session all causes origi- ^g^*^ 
nating in the Inferior Courts in which the Claim is in Geo. iv. 
amount above Forty Pounds at the Time and for the ^' ^^^' 
Purpose and subject to the conditions specified in the 
Fortieth ^ Section of the Act Sixth George the Fourth, 
Chapter One hundred and twenty; and such Causes 
may be remitted to the Outer House. 



^ The 40th section of 6 Geo. IV. c. 120, is as follows :— »' It is 
hereby expressly provided and declared tliat, in all cases originating in 
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the iDferior courts, in which the claim is in amount ahove £40, as soon 
as an order or interlocutor allowing a proof has heen pronounced in 
the inferior courts (unless it be an interlocutor allowing a proof to 
lie in retentisj or granting diligence for the recovery and production 
of papers), it shall be competent to either of the parties, or who 
may conceive that the case ought to be tried by jury, to remove the 
process into the Court of Session by bill of advocation, which shall 
be passed at once without discussion and without caution ; and in 
case no such bill of advocation shall be presented, and the parties 
shall proceed to proof under the interlocutor of the inferior court, 
they shall be held to have waived their right to appeal to the House 
of Lords against any judgment which may thereafter be pronounced 
by the Court of Session, in so far as by such judgment the several 
facts established by the proof shall be found or declared." 

In the case of Harrington v, Eichardson, supra, (cited under 
section 24 of the Sheriff Court Act, 1853,) the distinction was 
pointed out by the Bench between removing a case for trial by jury 
and bringing it up for review. 

Dennistoun, the pursuer, presented a petition to the Sheriff 
Court of Lanarkshire praying that the defenders should be or- 
dained to remove an obstruction in the channel of the Molen dinar 
Burn, and for interdict. On a proof being allowed, the pursuer 
appealed to the First Division of the Supreme Court, under section 
40 of the Judicature Act, for trial by jury. On the appeal coming 
up he moved to have the cause tried by one of the Judges of the 
Division, or a Lord Ordinary without a jury, in respect that the 
case was not suited for a jury. This was held incompetent. Ob- 
served : — *' The effect of granting the appellant's motion would be 
that any finding in fact would be subject to the review of the House 
of Lords. This would be a manifest evasion of section 40 of the 
Judicature Act. The appellant must either go back to the Sheriff 
or take an issue for jury trial. It is not open to a party when 
he comes here to abandon the special ground on which alone he 
removed the case from the inferior Court. And it is settled that 
this Court is not bound to send it to a jury, but may, in its dis- 
cretion, send it back to the Sheriff- Court for proof. Dennistoun v. 
Kainey, May 16, 1871, 43 Jurist 408, 9 Macph. 739. 

Chisholm, Inspector of Poor, sued Marshall, sheriff-officer in 
Islay, before the Sheriff Court of Argyleshire, for a sum of £46, 9s. 3d., 
being a balance of certain poor-rates collected by the latter. Marshall 
put in a number of preliminary defences, which were repelled, and 
when proof was ordered, he appealed to the Court of Session for 
trial by jury, under the provisions of the 40th section of the Judi- 
cature Act. At advising, the appellant moved for an order for 
issues, or for a proof before a Lord Ordinary. It was held that the 
case was not suited to be tried by a jury, and it wds therefore re- 
mitted to the Sheriff to proceed, and the appellant w£is found liable 
in expenses. Observed by the Lord President: — "There can be no 
question that, if we find thaf the case is not one which can be pro- 
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perly sent to a jury, there is no obligation on us to send it there. 
Failing that, there are only two courses open to us, either to order 
the proof to be taken here, or to send the case back to the Sheriff. 
The case of Dennistoun v. Rainey (supra) shows that it would be a 
plain violation of the spirit of section 40 of the Judicature Act to 
have the proof taken here, and so we must send it back to the 
Sheriff, before whom it will be taken." Chisholm v. Marshall, Jan. 
17, 1874, 1 Rettie 388. 

In a case in which, when proof was ordered and the defender 
advocated for trial by jury, the advocation was objected to on the 
pounds (1) that the proof allowed was of a part of the cause only ; 
and (2) that it was before answer. The objections were repelled. 
Stewart v. Rutherford, July 19, 1862, 24 D. 1442, 34 Jurist 713. 



74. In place of Advocations of Actions and Pro- Procedure 
ceedings in Inferior Courts ob contingentiam of a Process AcSiS^tuL 
in the Court of Session, it shall be lawful for the Party o^ «?»*»*»- 
desiring to remove any such Action or Proceeding to 

the Court of Session to lay before the Lord Ordinary, 
or the Division of the Court before which such Court of 
Session Process shall actually be at the Time, a Copy of 
the Inferior Court Eecord or of such Pleadings as may 
have been lodged, and of the Interlocutors in the Cause, 
certified by the Clerk of the said Inferior Court, and to 
move for the Transmission of the Inferior Court Pro- 
-cess to the Court of Session; and if upon Consideration 
thereof the said Lord Ordinary or Division of the Court 
shall be of opinion that there is Contingency between 
the said Processes, he or they shall grant Warrant to the 
Clerk of the Inferior Court Process for the Transmission 
thereof; and upon such Transmission being made the 
said Process shall thenceforth be proceeded with in aU 
respects as if it had been advocated ob contingentiam 
to the Court of Session according to the present Law 
^nd Practice. 

75. The Decision of the Lord Ordinary or of the Exclusion 
Court, as the case may be, upon any such Motion for ^^ g^ch®^ 
Transmission, shall be final at that Stage ; but, in the <^^ 
«vent of the Application being refused, it shall be com- 
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petent for either Party to renew the Motion at any 
subsequent Stage of the Cause. 

Appeals 76. Where, by any Statute now in force, special 

substituted -rk.. . i/» • k .• -rki 

for Advoca- rrovisiou IS made tor removing any Action or rroceed- 
Speci^En- i^g iu any Inferior Court to the Court of Session by 
actments. Advocatiou, it shaU be lawful to remove any such Action 
or Proceeding to the Court of Session by Appeal under 
this Act at the same Stage of the Cause, for the same 
Purpose, and with such and the like Kestrictions as 
are provided by such Statute. 

Provisions 77. Where it is necessary in any Action removed to 
ing^ord' the Court of Session by Appeal under this Act that a 
wmoTcd^ Record should be made up in the Court of Session, the 

^s?o^n b °^ I^^^^^'^ ®^^^ ^® made up under the Direction of the 
Appeal Division of the Inner House in which the Appeal is 
depending. 

Exclusion 78. Where, by any Statute now in force, the Eight 

by Advoca- of Rcvicw by Advocatiou to the Court of Session is 
*^eciS^^' Excluded or Restricted, such Exclusion or Restriction 
]^actments ^f Kcvicw shall bc dccmcd and taken to apply to 
Exdfusion Review by Appeal under this Act. 

of Review "^ ^^ 

by Appeal. 

Eeguiation 79. lu all cascs whcrc the Judgment of any Inferior 

of Interim Qourt shall be brought under the Review of the 

pending Court of Scssion by Appeal, it shall be competent for 

tii?Court the Inferior Court to regulate in the meantime, on the 

of Session. Application of either Party, aU Matters relating to 

Interim Possession, having due Regard to the Manner 

in which the Interests of the Parties may be affected by 

the final decision of the Cause ; and such Interim Order 

shall not be subject to Review, except by the Court at 

the hearing of such Appeal, when the Court shall have 

fall power to give such Orders and Direction in respect 

to Interim Possession as Justice may require. 

How far 80. The wholc Provisions of Part VII. of this Act 
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shall, SO far as possible, apply to all Advocations in Provisions 
Dependence before the Inner House at the Commence- to Ip^yS' 
ment of this Act, and to all advocations which may, ^^"^^^ 
after the Commencement of this Act, come before the 
Inner House by Eeport or Keclaiming Note from any 
Lord Ordinary : Provided always, that the Advocations 
depending before the Outer House at the Commence- 
ment of this Act shall be disposed of in the Outer House 
according to the present Law and Practice. 
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THE CONJUGAL RIGHTS AMENDMENT 

ACT, 1861. 



24 & 25 Vict. Cap. 86. 

An Act to Amend the Law regarding Conjugal Rights 
in Scotland.^ — [6th August 1861.] 

Whereas it is expedient to amend the Law of Scotland 
relating to Husband and Wife : Be it therefore enacted 
by the Queen's most Excellent Majesty, by and with 
the Advice and Consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as fol- 
lows : 

a Wife 1. A Wife deserted by her husband may, at any time 

j^Lr after such desertion, apply by Petition to any Lord 
m^^piy Ordinary of the Court of Session, or in the Time of 
for an Vacatiou to the Lord Ordinary on the Bills, for an 
protect Order to protect Property which she has acquired or 
wwS'sL niay acquire by her own Industry after such Desertion, 
^"^uireT"^ and Property which she has succeeded to or may sue- 
her own cccd to or acquire Eight to after such Desertion, against 
orwhicf her Husband^ or his Creditors, or any Person claiming 
^^® ^^ in or through his Eight ; and the Lord Ordinary shall 
appoint such Petition to be intimated in the Minute 
Book of the Court of Session, and to be served u])on 
the Husband ; and the Husband, or any Creditor of the 
Husband, or any other Person claiming in or through 
his Eight, shall be entitled to lodge answers to the said 
Petition, and if the Husband be forth of Scotland^ the 



succee 
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Petition shall be executed edictally against him on an 
Induciae of twenty-one days ; and upon considering 
such Petition the Lord Ordinary shall require evidence^ 
of such Desertion, and on being satisfied thereof pro- 
nounce an Interlocutor giving to the Wife Protection 
of her Property as aforesaid against the Husband and all 
Creditors or Persons claiming under or through him ; and 
if Answers be lodged to the said Petition, the Lord Ordin- 
ary may, on considering tlie same, and, if he consider it 
necessary, after hearing Parties, allow a Proof to them 
of their respective Averments, which Proof he shall take 
himself, and either write the Evidence with his own 
Hand, in which Case it shall be read over to the Wit- 
ness by the Judge, and signed by the Witness, if he 
can write, or the Lord Ordinary shall record the 
Evidence by dictating it to a Clerk, in which Case it 
shall, when taken down, be read over and signed as 
above ; or the Lord Ordinary shall cause the Evidence 
to be taken down and recorded by a Writer, skilled in 
Shorthand Writing, in manner after mentioned, and it 
shaU be competent to the Lord Ordinary, on special 
Cause shown, instead of taking such Proof, to grant a 
Commission to take said Proof elsewhere than in Edin- 
burgh, in which Case he may pronounce an Interlocutor 
setting forth such special Cause, and granting Commis- 
sion to take such Proof, and if satisfied after Proof of the 
Fact of such Desertion, and that the same was without 
reasonable Cause, he shall pronounce an Interlocutor 
giving to the Wife Protection as aforesaid, and he shall 
appoint Intimation of the said Interlocutor having been 
pronounced to be made in One or more Newspapers 
published within the County within which the Wife is 
resident, or in such other Newspapers as the Lord 
Ordinary may appoint. 



^ By the Conjugal Eights Amendment Act, 1874, jurisdiction in 
order to apply many of the remedies provided hy this Act has been 
extended to the Sheriff Court, and application for protection may 
now be made to Sheriffs of counties. See the Act, infra. 
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^ Chalmers, in 1857, had separated himself from his wife, in 
consequence, as he alleged, of her dissipated habits, and since then 
he had entirely neglected her. She had, in the meantime, con- 
ducted herself with propriety, and had maintained herself respect- 
ably until 1867, when she met with a severe railway accident. In 
consequence thereof the railway company agreed to give her com- 
pensation. Her husband then came forward and claimed a larger 
share of this money than she was disposed to give him, whereupon 
she made application for protection under the provisions of this 
Act. Her husband opposed the application, and he at the same 
time offered to receive her back to his house. Held that she was 
entitled to protection, and decree granted accordingly. Observed by 
the Bench : — Nothing but wilful desertion, persisted in notwith- 
standing remonstrance, is sufficient to found an action for divorce ; 
but the meaning of the word desertion in this Act is nothing but 
this, that a husband wilfully leaves his wife without providing for 
her maintenance, and without any reasonable cause for his absence. 
An offer by the husband to take back his wife, which was not bona 
fide^ but evidently for the purpose of obtaining possession of her 
acquired means, was not a sufficient answer to the petition. The 
Court will consider the whole circumstances of the case, and act 
accordingly. Chalmers v. Chalmers, March 4, 1868, 40 Juri0t 284, 
6 Macph. 547. 

^ In a petition by a wife for protection, which was heard in ab- 
sence, her husband having gone to America, it was held^ notwith- 
standing the disqualification in the 4th section of the Evidence 
Act, 1853, that she was a competent witness in her own behalf. 
Hamilton or Walker, petitioner, Jan. 16, 1862, 34 Jurist 147. 

Ey the operation of the Evidence Amendment Act, 1874, the 
4th section of the Evidence Act, 1853, has been repealed, and hus- 
bands and wives are now competent witnesses against each other 
in consistorial actions. These actions are defined in the 19th sec- 
tion of this Act. See infra. 



Husband 
or Creditor 
mayapply 
by Petition 
for Recai 
of Order. 



2. It shall be lawful for the Husband, or any Cre- 
ditor or other Person claiming in or through his Eight, 
if such Creditor, Husband, or other Person have not 
lodged Answers as aforesaid, to apply by Petition to the 
Lord Ordinary by whom such Order was made for the 
Eecal thereof; and the Lord Ordinary shall appoint 
such Petition to be answered by the Wife, and there- 
after dispose of the Application as he shall think just ; 
but such Kecal shall not affect any Eight or Interest 
onerously and bond fide acquired by any Third Party 
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from the Wife before said Eecal ; and the Lord Ordi- 
nary shall direct that Publication of his Interlocutor be 
made in manner hereinbefore provided. 

3. All Interlocutors of the said Lord Ordinary may interiocu- 
be brought under Eeview of either Division of the Court be review- 
of Session, by lodging and boxing within Twenty-one ^ 
Days after the pronouncing of such Interlocutors, if in oSer^o?^ 
Session ; and if the said Twenty-one Days shall expire ^'^*i**°° 
during Vacation, by lodging in the Bill Chamber a Ee- tinue oper- 
claiming Note and boxing the same at the First Box*^^*' 
Day after the Expiry of the said Twenty-one Days : 
Provided always, that, notwithstanding such Eeclaiming 
Note, the Interlocutor of the Lord Ordinary granting 
Protection shall take effect when intimated as afore- 
said, imless the Lord Ordinary, either at the Time of 
the pronouncing thereof or within Forty-eight Hom-s 
thereafter, order that his Interlocutor shall not take 
effect till the advising of the Eeclaiming Note, or such 
other Period as he may think fit ; and such Order of 
Protection shall, where there has been Appearance by the 
Husband, continue operative until such Time as the 
Wife shall again cohabit with her Husband, or uitil the 
Lord Ordinary, upon a petition by the Husband, shall 
be satisfied that he has ceased from his Desertion, and 
cohabits with his Wife ; and the Lord Ordinary may 
require him to find Security for such Period as may be 
appointed, that he shall continue to cohabit with her ; 
and upon the Lord Ordinary being so satisfied, and 
Security found, if required, he shall recal the Order of 
Protection ; but such Eecal shaU not affect any Eight No Action 
or Interest acquired by the Wife while the said Order eLt wm- 
subsisted, which Eight and Interest shall remain vested p^^^°* 
in her, exclusive of her Husband's Jus mariti and Eight Order sub- 
of Administration ; ^ nor shall it affect any Eight or ^*^^* 
Interest acquired by a Third Party during such Period, 
or any Third Party through or from her, while the said 
Order subsisted; and until such Order be recalled it 
shall not be competent for the Husband to institute an 
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Action of Adherence against his Wife ; and the Lord 
Ordinary shall direct that Publication of its Kecal be 
made in manner hereinbefore provided. 



^ In Chalmers v. Chalmers, cited under section 1, it was observed 
by the Court that the object and effect of an order of protection 
under this Act, is to deprive the husband of his legal right of jus 
mariti, and to make his property in the goods in communion cease 
with respect to subsequent acquisitions by the wife. This effect is 
permanent as to property which has been thus acquired, even when 
cohabitation is resumed by the parties, unless given up by the wife 
by written agreement, as provided for by section 6 of the Act. 



After In- 4. After an Interlocutor of Protection is pronounced, 

^K^' and duly intimated, the Property of the Wife as afore- 
^^ said shall belong to her as if she were unmarried : Pro- 
nounced, vided always, that such Protection shall not extend to 
of \^fe to Property acquired by the Wife of which the Husband 
her^af if un- ^^ ^^^ Assigucc or Dispouce has before the Date of pre- 
married. scutiug Said Petition obtained full and complete lawful 
Possession, nor shall such Protection affect the Eight of 
any Creditor of the Husband over Property which he 
has before the Date thereof duly attached by Arrestment, 
followed by a Decree of Forthcoming, or which such 
Creditor has before the said Date duly poinded, and of 
which he has carried through and reported a Sale. 

Order of 5. If any such order of Protection be made and 

Prote^ion intiiiiated, it shall have the effect of a Decree of Separa- 
nS^Mdf *^^^ ^ mensd et thoro in regard to the Property, Rights, 
Separa- and Obligations of the Husband and of the Wife, and 
in regard to the Wife's Capacity to sue and be sued/ 



^ In the case of Hamilton v. Walker, cited under section 1, it 
Tfas observed by the Court that the effect of this section of the Con- 
jugal Eights Act was not to give an order of protection the same 
effects in all respects as a decree of separation, but only the same 
effects as regarded the patrimonial rights of the spouses, and the 
capacity of the wife to sue and be sued. 



tion. 
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6. After a Decree of Separation a mensd et thoro in cue oi 
obtained at the Instance of the Wife, all Property which ^?pJo.°° 
she may acquire, or which may come to or devolve upon ^^^^ 
her, shall be held and considered as Property belonging to belong 
to her, in reference to which the Jus mariti and Husband's ^^?;^r 
Eight of Administration are excluded, and such Pro-^^®.{^ 
perty may be disposed of by her in all respects as if she R^t ?' 
were unmarried, and on her Decease the same shall, intration; 
case she shall die intestate, pass to her Heirs and Eepre- 
sentatives, in like Manner as if her Husband had been 
then dead ; provided that if any such Wife should again 
cohabit with her Husband all such Property as she 
may be entitled to when such Cohabitation shall take 
place shall be held to her separate Use, and the Jus 
mariti and Eight of Administration of her Husband 
shall be excluded in reference thereto, subject, however, 
to any Agreement in Writing made between herself and 
her Husband;^ and the Wife shall, while so separate, also for 
be capable of entering into Obligations, and be liable otE^ 
for Wrongs and Injuries, and be capable of suing and 
being sued, as if she were not married ; and her Husband 
shall not be liable in respect of any Obligation or Con- 
tract she may have entered into, or for any Wrongful 
Act or Omission by her, or for any Costs she may incur 
as Pursuer or Defender of any Action, after the Date of 
such Decree of Separation and during the Subsistence 
thereof ; provided that where upon any such Separation 
Aliment has been decreed or ordered to be paid to the 
Wife and the same shall not be duly paid by the Husband, 
he shall be liable for Necessaries supplied for her Use. 



^ See observations by the Court in the case of Chalmers v, 
Chalmers, cited under section 1, supra. 



7. In every Action of Divorce for Adultery at the in Action 
Instance of the Husband it shall be competent to cite, iPij^^^ 

, _ 1 rn 1 • 1 T^ T Adulterer 

either at the Commencement or durmg the Dependence to be co- 
thereof, as a Co-Defender along with the Wife, the^'°^''" 



tract and 
suing. 
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Person with whom she is alleged to have committed 
Adultery ; and it shall be lawful for the Court in such 
Action to decern against the Person with whom the 
Wife is proved to have committed Adultery for the 
Payment of whole or any part of the Expenses of Pro- 
cess,^ provided he has been cited as aforesaid, and 
the same shall be taxed as between Agent and Client : 
Provided always, that it shall be competent to examine 
the Person with whom the Wife is said to have committed 
Adultery as a Witness in the Cause, notwithstanding he 
is called as a Co-Defender in the Action, and in the 
Power of the Court, on Cause shown, to dismiss such 
Action as regards such Co-Defender, if in their Opinion 
such a Course is conducive to the Justice of the Case. 

^ In an action of divorce at the instance of the hushand, a co- 
defender was, under this section, held liable not only for the 
expenses of the husband, who was the pursuer, but also of his wife, 
for whom the husband was primarily liable ; and it was further held 
that the expenses were to be taxed as between agent and client. 
Andrews v. Peacock or Andrews and Stirling, February 7, 1873, 45 
Jurist 269, 11 Macph. 401. 



Lord Ad- ^- ■"■* ^^^^ ^^ competent to the Lord Advocate to 

vocate may eutcr Appcaraucc as a Party in any Action of Declarator 

pearancr of NulHty of Marriage or of Divorce ; and it shall be 

for^Nuuty compctcnt to him to lead such Proof and maintain such 

of Mar- Pleas as he may consider warranted by the Circum- 

Divorce, stauccs of the Casc; and the Court shall, whenever they 

consider it necessary for the proper Disposal of any 

Action of Declarator of Nullity of Marriage or of 

Divorce, direct that it be laid before the Lord 

Advocate, in order that he may determine whether he 

should enter Appearance therein; and Expenses shall 

not be claimable by or against the Lord Advocate with 

reference to such Cases. 

In Action 9. In any Action for Separation a mensd et thoro 

tiJnfS" or for Divorce the Court may from Time to Time 
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make such Interim Orders, and may, in the Final may make 
Decree,^ make such Provision as to it shall seemJ^dSS^ 
just and proper with respect to the Custody, Main-^*^^^ 
tenance, and Education of any Pupil Children of the^dren. 
Marriage to which such Action relates. ^ 



^ The words ^' final decree," as here used, have been held to mean 
final decree on the merits of the cause, although the expenses of the 
action have not been disposed of, and an order for the custody, 
maintenance, and disposal of the children after decree of separa- 
tion had been pronounced, but before the expenses* were disposed 
of, was held incompetent. Pettigrew or Lang v» Lang, December 
18, 1668, 41 Jurist 159, 7 Macph. 445. 

^ Mrs Symington raised an action of separation and aliment 
against her husband on the ground of adultery, and obtained decree. 
It was proved that Mr Symington had committed adultery with a 
nurse in his own family, and had falsely charged his wife with 
immoral conduct, and that he had threatened to bring up his children 
in the belief of the truth of these charges. There was no conclusion 
in the summons for custody of the children. But during the progress 
of the case the pursuer, under the provisions of this section, moved 
that the custody of all the children should be committed to her, and 
decree to this effect was granted, with aliment at the rate of £25 a 
year for each, reserving to both parties, in the event of a change of 
circumstances, to apply to the Court to alter the terms. Symington 
V. Symington, March 20, 1874, 1 Eettie 873. 



10. In every Consistorial Action the Summons shall in every 
be served upon the Defender personally, when he is not toriaiAc- 
resident within Scotland : Provided always, that if it g„^^®^g 
be shown to the Satisfaction of the Court that the to be 
Defender cannot be found, Edictal Citation shall be Defended 
deemed sufficient ; but in every Case where the Cita- ^^6^0^ 
tion is edictal the Pursuer shall also serve the Summons within 
on the Children of the Marriage, if any, and on one or ^''*''"^- 
more of the Next of Kin of the Defender, exclusive of 
the Children of the Marriage, when the said Children 
and Next of Kin are known, and resident within the 
United Kingdom, and such Children and Next of Kin, 
whether cited or so resident or not, may appear and 
state Defences to the Action. 

F 
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Not oBces- 11, It shall not be necessary, prior to any Action 

institute an for Divorcc, to institute against the Defender any Action 

Adherence of Adhcrcncc, nor to charge the Defender to adhere to 

^^der ^^^ Pursuer, nor to denounce the Defender, nor to apply 

prior to to the Presbytery of the Bounds, or any other Judica- 

DivOTce.^' ture, to admonish the Defender to adhere. 

Terce 12. The Widow of any Person who shall, after the 

from Bur- passiug of this Act, die infeft in Property held by Bur- 
pefty^'^^ gage Tenure shall be entitled to Terce therefrom ; and 
the like Proceedings as to Service and Kenning before 
the Sheriff shall be competent in such a Case as are 
competent with reference to Property in respect of which 
Terce might have been claimed prior to the passing of 
this Act. 



LordOrdi- 13. The Forty-first Section of the Act of the First 
take Proofs Year of His late Majesty William the Fourth, Chapter 
^° A^; Sixty-nine, in so far as it enacted that " it shall be law- 
tions. f^i for gig Majesty's Principal Secretary of State for the 
Home Department to appoint from Time to Time such 
Number of Persons, being Sheriffs-Depute of Counties, 
as he shall think fit, to take Proofs in Consistorial 
Causes, which Duty the Persons so appointed shall 
perform ; " and the Second Section of the Act of the 
Sixth and Seventh Years of His late Majesty William 
the Fourth, Chapter Forty-one, shall be and the same 
are hereby repealed ; and in place thereof it is hereby 
enacted, that where proof in Consistorial Actions shall 
be allowed, a Diet of Proof shaU be appoiilted, at which 
the Evidence shall be led before the Lord Ordinary,^ 
and he shall take himself, and either write down with 
his own Hand the oral Evidence, in which Case it shall 
be read over to the Witness by the Judge in open Court, 
and shall be signed by the Witness, if he can write, 
or the Lord Ordinary shall record the Evidence by 
dictating it to a Clerk, in which Case it shall, in like 
Manner, be read over and signed; or the Lord 
Ordinary shall cause it to be taken down and re- 
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corded in Shorthand by a Writer skilled in Shorthand 
Writing, to whom the Oath De fideli administratione 
officii shall be administered, and the Lord Ordinary- 
may, if he think fit, dictate to the Shorthand Writer the 
Evidence which he is to record ; and the said Short- 
hand Writer shall afterwards write out in full the 
Evidence so taken by him; and the Notes of the 
Judge, or the extended Notes of such Writer, certified 
by the presiding Judge to be correct, shall be the Eecord 
of the oral Evidence in the Cause; and the Lord 
Ordinary shall take a Note of the Documents adduced, 
and any Evidence, whether oral or written, tendered 
and rejected, with the Ground of such Kejection ; and 
any Euling of the Lord Ordinary in reference to the 
Admission or Kejedtion of Evidence may be recalled or 
altered by the Inner House, under a Eeclaiming Note 
against the final Interlocutor of the Lord Ordinary, dis- 
posing of the Merits of the Cause ; and the Diet of Proof 
may be adjourned by the Lord Ordinary, if he shall 
consider it proper and reasonable so to do ; but the 
Proofs shall be taken as far as may be continuously, 
and with as little Interval as the Circumstances or the 
Justice of the Case will admit of: Provided always,^ 
that it shall be competent to the Lord Ordinary, where 
any Witness or Haver is resident beyond the Jurisdic- 
tion of the Court, or by reason of Age, Infirmity, or 
Sickness is unable to attend the Diet of Proof, to grant 
Commission to any Person competent to take and report 
in Acting, according to the Existing Practice, the Evi- 
dence of such Witness or Haver. 



^ It has been held that a proof as to the domicile of one of the 
parties with a view to determine whether the Court had jurisdiction, 
being a preliminary question, could be competently taken by com- 
mission. The requirement of this section of the Act, that the 
evidence shall be led before the Lord Ordinary, refers to evidence 
on the merits of a consistorial cause. Cameron or Hume v, Hume^ 
May '11, 1862, 34 Jurist 494. 
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Payment to 14. The Commissioners of Her Majesty's Treasury 
Sheriffs, shall aiinually pay to each of John Cay Esquire, Sheriff 
of the County of Linlithgow^ John Tait Esquire, Sheriff 
of the Counties of Kinross and Clackmannan, ErsTdne 
Daniel Sandford Esquire, Steward of the Stewartry of 
Kirkcudbright y and Sheriff of the County of Wigton, 
Robert Hunter Esquire, Sheriff of the Counties of Dum^ 
barton and Bute, and Benjamin Robert Bell Esquire, 
Sheriff of the Counties of Banff , Elgin, and Naime, 
out of Monies to be voted by Parliament for that pur- 
pose, a Sum equal to One Fifth of the total Amount 
which shall be ascertained by the Queen and Lord 
Treasurer's Remembrancer in Exchequer to have been 
paid annually, on an average of the last Three Years, to 
the Sheriffs Commissary, in respect of Proofs taken by 
them in Consistorial Causes ; but such Sum shall only 
be paid as long as the said Persons shall hold the Office 
of Sheriff in any County in Scotland, and no longer. 



Actions of 
Aliment. 



15. Actions of Aliment in the Court of Session 
between Husband and Wife shall not be considered 
Inner House Causes, but shall be considered and dis- 
posed of in like Manner as other Consistorial Causes, 
except as hereinafter provided as to Decrees in Absence ; 
and Actions of Aliment at the Instance of other Parties 
shall not be considered Inner House Causes, but shall 
be disposed of by the Lord Ordinary (subject in both 
Cases to Keclaiming Note in common Form against his 
Interlocutors) in the same Way as such Causes are at 
present disposed of by the Judges of the Inner Hcftise : 
Provided always, that aU Actions for Aliment shall be 
deemed Summary Causes both in the Outer and in the 
Inner House, and that where no Appearance is entered 
for the Defender, Decreet shall be pronounced in Ab- 
sence^ without Proof, as in other Cases before the Court 
of Session. 



^ In an action for aliment in the Court of Session, by a wife 
against her husband, the Lord Ordinary decerned in absence. On 
application the C ourt remitted to the Lord Ordinary to repone the 



24 AND 25 VICT. CAP. 86. 85 

defender, on payment of such expenses as to his Lordship should 
seem just. Hutton, petitioner, November 28, 1861, 24 D. 101, 34 
Jurist 52. 



16. When a majried Woman succeeds to Property, mena 
or acquires Eight to it by Donation, Bequest, or any woman 
other Means than by the Exercise of her own Industry, p,^^^*® 
the Husband or his Creditors, or any other Person ^»Hu8- 
claiming under or through him, shall not be entitled to Creditor 
claim the same as falling within the Communio bonorum, Stiedto 
or under the Jus mariti or Husband's Right of Adminis- ®^*° *^® 
tration, except on the Condition of making therefrom a 
reasonable Provision for the Support and Maintenance 
of the Wife, if a Claim therefor be made on her Behalf; ^ 
and in the event of Dispute as to the Amount of the 
Provision to be made, the Matter shall, in an ordinary 
Action, be determined by the Court of Session accord- 
ing to the Circumstances of each Case,^ and with refer- 
ence to any Provisions previously secured in favour of 
the Wife, and any other Property belonging to her exempt 
from the Jus mariti : Provided always, that no Claim 
for such Provision shall be competent to the Wife if 
before it be made by her the Husband or his Assignee 
or Disponee shall have obtained complete and lawful 
Possession of the Property,^ or, in the Case of a Creditor 
of the Husband, where he has before such Claim is made 
by the Wife attached the Property by Decree of Adjudi- 
cation or Arrestment, and followed up the said Arrest- 
ment by obtaining thereon Decree of Furthcoming, or 
has poinded and carried through and reported a Sale 
thereof. 



^ Mr and Mrs Thomson were married in 1849. Mrs Thomson 
succeeded in January 1866, by the death of an uncle, to a share of 
his estate. On 5th February of the same year she obtained a 
judicial separation from her husband, on the ground of cruelty, and 
also the custody of her children, of whom there were seven. On 
16th February she gave notice to the executor under her uncle's 
will of a claim for a provision under the above section of the Con- 
jugal Bights Act. The amount of her share from her uncle's estate 
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was X896. Thomson, on being paid XI 9 6 out of this sum, joined 
with his wife in executing a trust-deed conveying the balance to 
trustees for her benefit in liferent, and her children in fee, which 
bore to be irrevocable. He now brought an action against his wife 
and the trustees to reduce this deed, in respect the conveyance 
therein to his wife was a donation inter verum et uocorem. It was 
held that the wife had clearly rights under the Conjugal Rights 
Act to obtain a provision for her support and maintenance out of 
this fund; that the transaction was not one of donation, but of 
onerous contract, in fulfilment of these rights, and that therefore 
the deed was irrevocable. The defenders were accordingly assoil- 
zied. Thomson v. Duncan and Others, November 17, 1868, 41 
Jurist 69. 

* In August 1869 Mrs Ferguson succeeded to a legacy of X500, 
of which £405 was disposed of in the purchase of a feu at Portobello, 
which cost £705, the balance of the price having been obtained 
from the Standard Investment Company. The jus mariti of her 
husband had not been excluded, and she had no other provision 
made for her. The conveyance by the feu-charter was taken to Mr 
and Mrs Ferguson, in conjunct fee and liferent, and their child or 
children in fee, and it was declared that it should be competent to 
Mrs Ferguson to sell or burden the subjects, and to exercise every 
other act of ownership. In February 1870 Mr Ferguson became 
insolvent, and his trustee brought an action to have it declared that 
the subjects were bought with funds which vested in the husband 
jure mariti^ and were now vested in the pursuer as trustee on his 
sequestrated estate ; or otherwise, that the conveyance was a donei- 
tion stante matrimonio^ and while Ferguson was insolvent, and was 
now revocable, by the pursuer. The alleged insolvency failed to be 
proved. It was held that the sum in question had not been reduced 
into possession by Mr Ferguson, or any one on his behalf, or on 
behalf of his creditors, and that the fee of the property, subject to 
the liferent of her husband, did not form more than a reasonable 
provision in favour of Mrs Ferguson. The defenders were therefore 
assoilzied. Observed by the Court : — ^By this deed the wife obtains 
a fee, and the husband an indefeasible liferent. Now, the question 
arising under the statute is not whether this is up to, but whether 
it exceeds a reasonable provision ; and if it does not, Mrs Ferguson 
is entitled to be assoilzied. Kin near v, Ferguson and Others, 
November 7, 1871, 44 Jurist 43, 10 Macph. 54. 

See the case of Taylor v. Taylor and Others, next cited. On 
this case again coming before the Court, and the proceeds of the 
wife's property subject to the husband's jus mariti having been 
ascertained to be £100 per annum, it was held (1) that £50 a-year 
was a reasonable provision under this section to make to Mrs Taylor ; 
and (2) that in determining how much was a reasonable provision 
under this Act, the Court were bound to take the whole circum- 
stances into consideration, and the fact that she has a family of 
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young children dependent on her is an important element in the 
case. Taylor v. Taylor and Others, November 10, 1871, 44 Jurist 
59, 10 Macph. 23. 

^ The pursuer Mrs Agnes Taylor was married in 1841. On the 
death of her mother in 1842 she succeeded to certain heritable pro- 
perty, which was destined to her in liferent and to her children in 
fee. Her husband's jus mariti and right of administration had not 
been excluded. In 1869 he became insolvent, and executed a trust 
deed in favour of certain trustees for behoof of his creditors. The 
trustees claimed the rents of the property, in respect that the pur- 
suer succeeded to the liferent of the subjects in question before the 
Conjugal Eights Act came into operation ; and that the rents of the 
said property during their joint lives had vested jure mariti in the 
husband of the pursuer, and was in his lawful possession within the 
meaning of the statute before the present claim was made by the 
pursuer. It was held that this clause of the Act was retrospective 
in its operation, in so far as regards property to which a married 
woman may have succeeded ; and further, that Mrs Taylor's husband 
had not acquired possession of the rents to become due when the 
claim was made. It was observed by the Court that possession does 
not mean the vesting of a right, but the actual enjoyment of the 
subject of it, and that a creditor requires not only to have decree of 
adjudication and arrestment, but a decree of furthcoming also, or a 
poinding and sale. Taylor v, Taylor and Others, June 23, 1871, 43 
Jurist 487, 9 Macph. 893. 

Mrs Finlay, on the death of her father, on December 15, 1851, 
fiucceeded to legitim amounting to £2600. There had been no 
antenuptial contract of marriage between Mrs Finlay and her hus- 
band. On February 28, 1852, Mr and Mrs Finlay executed a post- 
nuptial contract of marriage, by which the principal of this sum was 
conveyed to trustees for the benefit of Mrs Finlay and family, and the 
interest thereof made payable as an alimentary provision to Mr 
Finlay. This contract provided for certain payments by Mr Finlay 
to the trustees, for the benefit of Mrs Finlay, which had never been 
implemented. In 1860 the estates of Finlay were sequestrated. The 
Trustee claimed the interest of the legitim as falling under the 
sequestration, and as having been transferred to him by the opera- 
tion of the Bankruptcy Act, 1856, and sections 107 and 108 thereof. 
The trustees, on behalf of Mrs Finlay, pleaded, inter alia, the above 
section of the Conjugal Eights Act, and also their right of retention 
as against the payments promised by Finlay in the marriage-con- 
tract, but not made good. It was held that the section of the Con- 
jugal Eights Act did not apply, as under the contract of 1852 the 
interest of the fund was retained by the husband as an alimentaiy 
provision for himself, and by the operation of the bankruptcy statute 
passed to the trustee in his bankruptcy. Observed by Lord Cowan — 
That as regards the interest, there was no concursus debiti to 
support the plea of retention, and that it admits of no question that 
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a man cannot, by a postnuptial contract, place his own income 
beyond the reach of his own creditors. Miller (Finlay's Trustee) 
V, Learmonth and Others, November 21, 1871, 44 Jurist 98, 10 
Macph. 107. 



Court of 17. The Court of Session axe hereby authorized and 

e^^wered empowered to make from Time to Time such Orders 
AcS"?!^ and Eegulations as to Forms of Process by Acts of 
Sederunt. Sederunt as they may consider necessary for carrying 
into execution the Purposes of this Act. 

Eepeai of 18. All Laws, Statutcs, and Usages are hereby re- 

content pealed in so far as the same are inconsistent with the 
^h this Provisions of this Act, but no further or otherwise. 

interpreta- 19. The followiug Words and Expressions, when 
Te°^. ^sed in this Act, shall in the Construction thereof, be 
interpreted as follows, except where the Nature of the 
Provision or the Context of the Act shall exclude or be 
repugnant to such Construction ; that is to say, the 
Expression ^^Lord Ordinary" shall include his Suc- 
cessor ; the Word " Property " shall include and apply 
to all Property falling under the Jus mariti ; the Expres- 
sion " Consistorial Action" shall include Actions of 
Declarator of Marriage, of Declarator of Nullity of 
Marriage, of Declarator of Legitimacy and Bastardy, 
Actions of Separation a mensd et thoro, of Divorce and 
of Adherence, and of putting to Silence, and Actions of 
Aliment between Husband and Wife instituted in the 
Court of Session. 

Short Title. 20. This Act may in all Proceedings be cited as 
"The Conjugal Eights (Scotland) Amendment Act, 
1861." 

Commence- 21. This Act shall comc into operation on the First 
mwit of -pg^y ^£ 2fQyQYnher now next ensuing, and not before. 



37 AND 38 VICT. CAP. 31. 89 



CONJUGAL RIGHTS AMENDMENT 

ACT, 1874. 
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An Act to amend the Conjugal 'Rights (Scotland) ^.d. i874. 
Amendment Act, 1861. — 16th July 1874. 

Whereas an Act was passed in the twenty-fourth and 
twenty-fifth years of the reign of Her present Majesty, 
intituled " An Act to amend the Law regarding Con- 24 and 26 
jugal Eights in Scotland : " vict. c. 86, 

And whereas the expense of procedure under that 
Act prevents many persons from availing themselves of 
its benefits, and it is desirable to amend the same : 

Be it therefore enacted by the Queen's most Excel- 
lent Majesty, .by and with the advice and consent of 
the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority 
of the same, 

1. The word "Sheriff"'' shall include Sheriff-Sub- Definition 

statute. ^ "Sheriff." 

2. The Sheriffs of Counties in Scotland shall have sheriffs' 

n • • !• .• J J.1 'j.* t* Jurisdic- 

all jurisdictions, powers, and authorities necessary for tion ex- 
hearing, trjdng, and determining applications by wives ^^^^^^ 
deserted by their husbands^ for orders to protect pro- ^^^ ^^r 
perty that they have acquired or may acquire by their protect 
own industry after such desertion, and property which SewA^ °^ 
they have succeeded to or may succeed to or acquire f^^t^;^? 
right to after such desertion, against their husbands orcaiiofsucb 

^ orders. 



90 CONJUGAL EIGHTS AMENDMENT ACT, 1874. 

creditors of their husbands or any persons claiming in 
or through the rights of their husbands, and appUcations 
by the husbands of such wives, their creditors, or others 
claiming in or through the rights of such husbands for 
the recall of such orders : Provided as follows : 

1. All such applications in the Sheriff Court shall 

be made by petition in common form, and, 
subject to any orders and regulations which 
the Court of Session are hereby authorized to 
make from time to time as to procedure in 
such applications, the procedure in every such 
petition, including the procedure in appeals 
taken therein within the Sheriff Court or to 
the Court of Session, shall, as nearly as may 
be, be the same as in an ordinary action in 
the Sheriff Court : 

2. The conditions^ on which orders to protect pro- 

perty as aforesaid may be granted or recalled 
in the Sheriff Court shall be the same as those 
on which such orders may be granted or re- 
called in the Court of Session. The provisions 
of the recited Act relating to the intimation^ 
of interlocutors granting or recalling such 
orders in the Court of Session shall apply to 
the intimation of such interlocutors when pro- 
nounced in the Sheriff Court ; and the effects^ 
of the grant or recall of any such order duly 
intimated shall be the same when made in the 
Sheriff Court as when made in the Court of 
Session : 

3. An application for the recall of any such order^ 

to protect property granted in a Sheriff Court 
shall be competent only when made in the 
Sheriff Court to whose jurisdiction the de- 
serted wife is for the time amenable, or in the 
Court of Session. 

It shall be the duty of the Clerk of Court 
in which any such order was granted to trans- 
mit the process in which it was granted to any 
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other court on receiving written notice from a 
clerk thereof of the dependence therein of an 
application for the recall of such order : 

4. It shall not be necessary to print the petition, 

answer, or evidence in order to the disposal 
by the Court of Session of any appeal taken 
thereto from a Sheriff Court in any applica- 
tion by this Act made competent in the oheriff 
Court: 

5. Any warrant of citation granted by a Sheriff 

in any such application may, when necessary, 
be executed edictally (without the concurrence 
or authority of the Court of Session) by de- 
livery of a copy thereof at the oflBce of the 
Keeper of Edictal Citations according to the 
mode established by the Act passed in the 
sixth year of the reign of His Majesty King 
George the Fourth, chapter one hundred and 
twenty, in regard to the execution edictally of 
citations on warrants of the Court of Session, 
and by an Act of Sederunt of the Court of 
Session, dated the twenty-fourth day of 
December one thousand eight hundred and 
thirty-eight, and by sending a copy thereof 
by post to the last known address of the 
person to be cited. 

The Keeper of Edictal Citations or his clerk 
shall register an abstract of every such copy so 
delivered, in the record for edictal citations by 
virtue of letters of supplement to persons furth 
of Scotland to appear before any of the In- 
ferior courts of Scotland ; and such abstract 
shall exhibit such particulars as are required 
to be exhibited in an abstract of any copy 
citation by law appointed to be made or 
registered by the said Keeper or his clerk. 



^ The statute does not specify before what Sheriff Court the 
application shall be made, but it appears to imply that it shall be 
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before the Sheriff Court to whose jurisdiction the deserted wife is 
amenable for the time. See the provisions of sub-section 3. 

' These conditions are contained in the Conjugal Bights Act, 
1861, section 1. 

• The Conjugal Rights Act, 1861, section 1, supra, near the end, 
provides that intimation shall be made " in one or more newspapers 
published within the county within which the wife is resident, or 
in such other newspapers as the Lord Ordinary may appoint." 
Under the present Act the Sheriff becomes substituted for the Lord 
Ordinary of the Court of Session. 

* These effects are specified in sections 3, 4, 5, and 6 of the Con- 
jugal Eights Act, 1861, supra, 

^ The provisions for this purpose are contained in sections 2 and 
3 of the Conjugal Eights Act, 1861, supra. 



Short title. 3. This Act may be cited as the Conjugal Eights 
(Scotland) Amendment Act, 1874. 



PART II. 
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THE SMALL DEBT ACT, 1837. 



1 Victoria, cap. 41. 

An Act for the more effectual Recovery of Small Debts 
in the Sheriff Courts, and for regulating the 
Establishment of Circuit Courts, for the Trial of 
Small Debt Causes by the Sheriffs, in Scotland. — 
12th July 1837.^ 

Whereas an Act was made in the Tenth Year of the 
Eeign of His Majesty King George the Fourth, intituled, 
An Act for the Tnore effectual Recovery of Small Debts, 
and for diminishing the Expenses of Litigation in 
Causes of small amount, in the Sheriff Courts in 
Scotland, the Provisions of which have been found 
beneficial, but Experience has pointed out certain Altera- 
tions by which its Benefits will be extended and rendered 
more effectual; and it is expedient that such Alterations 
and the former Provisions should be consolidated in one 

* The proTisions of the Small Debt Act have been to a large extent 
adopted by the Debts Reooveiy Act, 1867, for a certain specified class of 
actions exceeding £12 in value, bat not exceeding £50. This has been done 
chiefly by incorporating a number of the sections of the Small Debt Act, 
except in so far as they may be inconsistent with the provisions of the incor- 
porating Act. The sections thus incorporated are indicated by a note sub- 
joined to each. 
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Act : Be it therefore enacted, by the Queen's most Ex- 
cellent Majesty, by and with the Advice and Consent 
of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the Authority 
of the same. That the said recited Act shall be and the 
same is hereby repealed from and after the First Day of 
Kccited Octobev ncxt, save and except as to such Causes as shall 
pealed, ex- havc bccu commcnccd under the Authority of the said 
c?usM *^ recited Act before the said First Day of October next, 
commenced, and shall bc then depending, all which Causes shall be 
carried to a Conclusion according to the Eules pre- 
scribed by the said Act, notwithstanding this Act ; and 
this Act shall commence and take effect from and after 
the said First Day of October next. 

Sheriffs 2. And be it enacted, That it shall be lawful for 

wYdeter- ^^J Sheriff in Scotland within his County to hear, try, 
mine in a ^ud determine in a summary way, as more particularly 
way. hereinafter mentioned, all Civil Causes and all Prosecu- 
tions for statutory Penalties,^ as well as all Maritime 
Civil Causes, and Proceedings, that may be competently 
brought before him, wherein the Debt, Demand, or 
Penalty in question shall not exceed the value of Eight 
Pounds Six Shillings and Eightpence ^ Sterling [Twelve 
Causes for Pouuds], cxclusivc of Expcuscs and Fees of Extract : 
Sr£8 Provided always, that the Pursuer or Prosecutor shall 
stwfif' ^^ ^^ Cases be held to have passed from and abandoned 
[£12.] ' any remaining Portion of any Debt, Demand, or Penalty 
beyond the Sum actually concluded for in any such 
Cause or Prosecution.^ 



1 Under the Summary Prosecutions Appeals (Scotland) Act, 
1875, an appeal on points of law, in prosecutions for statutory 
penalties brought under this Act, is provided to the High Court of 
Justiciary and Court of Session respectively, as the case may be of 
a civil or criminal nature, as defined by the 28th section of the 
Summary Procedure Act, 1864. The Act referred to, providing 
for this appeal, is given in the Appendix. 

^ By the Sheriff Court Act, 1853, section 12, the jurisdiction of 
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Sheriflfs under the Small Debt Act has been extended to twelve 
pounds. It is thereby provided that the said ** Act shall be read 
and construed as if the words ' twelve pounds ' were substituted for 
the words * eight pounds six shilling and eightpence/ wherever 
these latter words occur in the said first-recited Act." In the Act, 
as here printed, the substituted sum is given in italics, and within 
brackets, following the sum which was the previous limit. 

^ Division of Debts, — In the Small Debt Court at Campbeltown, 
Ferguson, on 22d October 1869, got decree against Fraser for £9, 4s. 
for a claim consisting of wages, money advanced, and goods pur- 
chased by him for Fraser between 30th April and 1 st July of the 
same year. On the same day on which decree was pronounced 
Ferguson raised two other actions, one for £10, 6s. 6d., being the 
balance of a bill accepted to him by Fraser, which fell due in April 
preceding, and the other for £12, being the value of a mare bought 
by Ferguson and detained by Fraser, or, alternatively, for £9, 10s., 
cash advanced for the purchase of the mare. The Sheriff gave 
decree for £10, 6s. 6d. and £9, 10s. respectively. Fraser appealed 
these two cases to the Circuit Court at Inveraray, and he pleaded 
that under the above section Ferguson must be held to have aban- 
doned these claims when he brought the previous action. Held^ 
that the abandonment referred only to dehts of the same nature^ but 
that when a creditor raised a Small Debt action for any particular 
debt it did not necessarily follow that he passed from every other 
claim he might have against his debtor. Here the claims were 
quite distinct, and arose out of separate transactions. Appeal dis- 
missed^ with £7, 7s. of expenses. (Lord Neaves, Inveraray Circuit). 
Fraser u Ferguson, April 21, 1870, 42 Jurist 396. 

3. And be it enacted, That all such Causes and Pro- Providing 
secutions which the Pursuers or Prosecutors thereof p,^^ 
shall choose to have heard and determined according to '^^' 
the summary mode hereby provided shall proceed, ex- 
cept as hereinafter provided, upon Summons or Com- 
plaint, agreeably to the form in Schedule (A) annexed 
to this Act,^ and containing Warrant to arrest upon the 
depending Action, stating shortly the Origin of Debt or 
Ground of Action, and concluding against the Defender; summons or 
which Summons or Complaint, being signed by theSw^ 
SheriflF-Clerk, shall be a sufficient Warrant and Authority '■^"* ^ ^*^ 
to any Sberiflf's-Officer for summoning the Defender to 
appear and answer at the Time and Place mentioned in 
such Summons and Complaint, not being sooner than 
upon the Sixth Day after such Citation, and the same. 
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or the Copy thereof, served on the Defender, shall also 
be a sufficient warrant for summoning such Witnesses 
and Havers as either Party shall require ; and a Copy 
of the said Summons or Complaint, with the Citation 
annexed, and also a Copy of the Account, if any, shall 
be served at the same Time by the Sheriff's-Officer on 
the Defender personally or at his Dwelling-Place,^ or in 
case of a Company, at their ordinary Place of Business ; 
and the Officer summoning Parties, Witnesses, or Havers, 
shall in all Cases under this Act return an Execution of 
Citation, signed by him, or shall appear and give Evi- 

wuneases to dence OH Oath of such Citation having been duly made; 

^SHi^^ry. ^^d oil such Citations given by an Officer alone without 
Witnesses, and Executions, thereof subscribed by such 
Officer, shall be good and eflfectual to all Intents and 
Purposes.3 



This section is incorporated hy section 5 oftlie Debts Recovery Act^ 
except in so far as inconsistent with the provisions of that Act See 
also section 3 thereof, 

^ Form of Summons, — An appeal having been taken against a 
judgment of the Sheriff on the grounds, inter alia, that the com- 
plaint or summons contained no account of the cause of action 
otherwise than by reference to an account indorsed on the sum- 
mons, but not forming pd,rt thereof, and which had no date, was 
dismissed. It was held by the Court that the complaint was in the 
usual form, and, when taken along with the account referred to, 
substantially contained all that the statute required. Lords Cowan 
and Handyside at Stirling, Aitken v, Learmonth, April 27, 1855, 
2 Irv. 156. See this case also under section 31. 

Wilson, who was an iron manufacturer, despatched some iron 
pillars by the Glasgow and South-Western Kailway Co., and 
while in transit they were injured. Wilson brought an action 
against the railway company for damages, but the claim made in 
the summons was for payment of an account, as if the railway 
company had bought the pillars, which were also specified to have 
been broken in the carriage. The Sheriff gave decree. The de- 
fender then appealed to the Circuit Court. It was pleaded, that 
according to the form in Schedule (A), the pursuer is directed " to 
insert the origin of debt or ground of action," arid that this had 
not been done. Held that it was imperative that one or other of 
these should have been stated, and appeal sustained, with expenses. 
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Observed : — Judges are not apt to give effect to purely technical 
objections, but here the statutory rule is altogether set at defiance. 
The account bears to be a contract of sale, but it appears the real 
claim is one of damages. These are two different and inconsistent 
things. The Act cannot protect such a departure from its provi- 
sions. Lords Handy side and Cowan, Glasgow Circuit, Glasgow and 
South-Western Eailway Co. v. Wilson, May 5, 1855, 2 Irv. 162, 
27 Jurist 368. 

Mowat was served with a summons, the conclusions of which 
were for ** Two pounds, 12s. 6d., sterling, conform to account pro- 
duced." The account indorsed on the citation copy of the summons 
was in these terms — " 1855. To medical attendance from August 
25, 1854, to 1855, £2, 12s. 6d." The Sheriff gave decree. Mowat 
appealed, and pleaded that the schedule to the Act required that, 
whenever possible, the date of the cause of action or last date in 
the account should have been stated. It was not pleaded that the 
account was not due. The respondent pleaded that the account, 
which was a yearly one, must be read as from August 1854 to 
August 1855, and that no injustice had been suffered as stated. 
Appeal dismissed as incompetent, with expenses. Observed by the 
Court: — We are only to give effect to deviations which cause sub- 
stantial injustice. High Court, Mowat v. Martine, June 20, 1856, 
2 Irv. 435, 28 Jurist 521. 

In another case the summons did not contain the grounds of 
action, but referred to a statement annexed, consisting of four 
pages, in which they were set forth. An appeal taken on this 
ground, and that the provisions of the statute had not thereby 
been complied with, was dismissed with expenses, in respect that it 
could not be said that this informality — if informality it was — had 
prevented substantial justice being done. Observed : — It was rather 
an advantage to the appellant than otherwise to have a full state- 
ment of the grounds on which the respondent's action was laid. 
Lord Deas, Glasgow Circuit, Grange v, Mackenzie, Sept. 28, 1866, 
5 Irv. 324. 

An appeal against a judgment on an action for recovery of 
expenses under the Lunacy Act, brought on the grounds that the 
summons did not libel the statute, was dismissed. Beattie v, Gem- 
mel, Feb. 4, 1862. See this case under section 31. 

Mrs Ann Taylor or Buchanan, wife of Thomas Buchanan, 6 
Battery Place, Kothesay, for himself and as administrator in law for 
his said wife, sued Messrs Birrell and M'Caig on a small-debt sum- 
mons, to which was appended an account in these terms: — ** 1870, 
August 1. To 1 quarter's rent of a dwelling-house in 103 Dundas 
Street, Kingston, Glasgow, occupied by William Scott senior, due 
at this date in consequence of you or officers in your employment, 
having removed the hypothec from said premises, thereby depriving 
us of our legal rights." The defender objected that neither the 
title to sue, nor the date of the cause of action, nor the grounds of 
action, were sufficiently set forth. The Sheriff- Substitute gave 

G 
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decree for pursuer. On appeal the Court held that enough had 
been given to satisfy the requirements of the Act, and to enable the 
Sheriff- Substitute to decide on the merits. Whether he had done 
80 rightly they were precluded from considering. Appeal dismissed^ 
with costs. Lords Justice- Clerk and Cowan, Glasgow Circuit, 
Birrell v. Taylor, May 4, 1871, 43 Jurist 388. 

2 By '' The Citation Amendment (Scotland) Act " of 1871, lock- 
hole citation, and citation by the summons or other warrant being 
left in the hands of an inmate of the premises recently occupied 
by the defender, is in certain cases abolished, and new provisions 
are enacted. The provisions of this Act are made expressly to 
apply to the writs of ** any small debt court in Scotland." See the 
Act at length in the Appendix. 

^ By section 21, infra, it is provided that in all charges and 
arrestments, and executions of charges and arrestments under this 
Act, one witness shall be sufficient. 

By section 4 of the Citation Amendment Act, 1871, witnesses 
are dispensed with except in cases of poinding, sequestrating, or 
charging. See the Act in the Appendix. 



Causes of 4. And bc it enacted, That in any Cause before the 

vafue than Sheriff's Ordinary Court, in which the Debt, Demand, 

reduced to* ^^ Penalty in question shall not exceed the Value of 

£8,68. 8i. Eight Pounds Six Shillings and Eightpence [^Twelve 

be renSted Pouuds] Sterling, or shall have exceeded the Value of 

Sm*iaiDebt Eight Pounds Six Shillings and Eightpence [^Twelve 

^u. Pounds] Sterling, but from Interim Decree or otherwise 

the Value fehall, previous to the closing of the Eecord, be 

reduced so as not to exceed Eight Pounds Six Shillings 

and Eightpence [Twelve Pounds] Sterling, exclusive 

of Expenses and Fees of Extract, it shall be competent 

to the Sheriff, if he shall think proper, and with 

the Consent of the Pursuer, to remit such Cause to such 

of his Small Debt Court Eolls as may be proper, either 

of his own Motion or upon the Motion of any Party in 

Modifica- the Causc 0- Provided that if the Pursuer shall not 

e^e^cj. consent, the Provisions of this Act as to the Fees or 

Expenses to be allowed in Causes below the Value of 

Eight Pounds Six Shillings and Eightpence [Twelve 

Pounds] brought not according to the summary form 

herein Provided, shall be applied to such Causes 



to 
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subsequent to the Proposition for Eemit, if the Sheriff 
shall think proper so to modify the Expenses : Provided 
also, that when a Case has been remitted by the Sheriff- 
Substitute from the Ordinary Court to the Small Debt 
Court, an Appeal shall be competent to the Sheriff ^j^«»^ 
against such Eemit, but no Keclaiming Petition shall be agaimt 
allowed against such Eemit. ***^* 



^ By the Sheriff Court Act, 1853, section 23, it is provided that, 
by consent of parties, causes above the value of twelve pounds may 
be tried in the summary way provided by this Act. In Philip v. 
Trustees of Forfar Building Investment Co. (cited under sections 5 
and 31) it was pleaded that the Sheriff had no power to remit a 
case from the Ordinary to the Small Debt Koll unless the amount 
claimed exceeded £12. But this plea was repelled. 

See the case of Weatherstone v. Grourlay, under section 17, which 
was remitted from the Ordinary to the Small Debt Koll, and in which 
an appeal on the ground of informality was repelled. 



5. And be it enacted, That it shall be competent for Recoyery 
the Sheriff in the Small Debt Courts, established or to not^x^- 
be established under this Act, to hear, try, and deter- ^^^ ^s\2\ 
mine, in the summary Form hereby provided. Applica- 
tions by Landlords or others having Eight to the Kents 
and Hypothec for Sequestration and Sale of a Tenant's 
Effects for Kecovery of Kent,^ provided the Kent or 
Balance of Kent claimed shall not exceed Eight Pounds 
Six Shillings and Eightpence [Twelve Pounds] Sterling; 
and the Summons and Warrant of Sequestration and 
Procedure shall be agreeable to the Forms directed in 
the Schedule (B) annexed to this Act ; and the Ofl&cer, 
when he executes the Warrant, shall get the Effects 
appraised by Two Persons, who may also be Witnesses AppraJise- 
to the Sequestration ; and an Inventory or List of the "^^• 
Effects, with the Appraisement, shall be given to or left ^'^^^"^^^^ 
for the Tenant, who shall be cited in Manner and to the 
Effect aforesaid ; and an Execution of the Citation and 
Sequestration, with the Appraisement of the Effects, 
shall be returned to the Clerk within Three Days ; and Rehxm to 
on hearing the Application in manner provided by this ^^** 
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Disposal of Act relative to other Causes, the Sheriff shall dispose of 
Jsf^Amj" the Cause as shall be just, and may either recall the 
Sequestration in whole or in part, or pronounce Decree 
for the Kent found due, and grant Warrant for the Sale 
of the sequestrated Effects on the Premises, or at such 
other Place and on such Notice as he shall by general 
or special Eegulation direct, and failing such Directions 
the Sale shall be carried into effect in the Manner herein- 
after directed for the Sale of poinded and sequestrated 
necaiiqr Effccts ; and if after Sequestration the Tenant shall pay 
^^^^ the Kent claimed, with the Expenses, to the Pursuers, 
or consign the Kent, with Two Pounds Sterling to cover 
Expenses, in the hands of the Clerk of Court, the 
Sequestration shall ipso facto be recalled, in case of 
Payment, on the Clerk writing and signing on the Back 
of the Summons or Warrant the Words "Payment 
made," which, on evidence being produced to him of 
Payment of the Kents claimed, with Expenses, he is 
hereby required to do, and in case of Consignation, after 
the Clerk shall in like Manner have written and signed 
the Words "Consignation made," on the same being 
intimated by an Officer of Court to the sequestrating 
Creditor.^ 



The above section is incorporated hy section 5 of the Debts Recovery 
Acty except in so far as inconsistent with the provisions of that Act ; and 
further y it is thereby provided that it shall be read and construed as if 
it related expressly to the recovery of rents or balances of rents exceed- 
ing twelve pounds and not exceeding fifty pounds sterling, 

^ Question of Heritable Bight — Aitken had obtained advances 
from the Forfar Building Investment Co., in whose favour he 
executed two bonds and dispositions in security over certain house 
property of which Philip was tenant. On these bonds the Company 
was infeft. On November 15, 1867, arrestments were used in the 
hands of Philip by creditors of Aitken, of £5, 10s. of rent due. On 
November 19 the secretary of the Company went to Philip request- 
ing payment of the rent, on the grounds that they were proprietors of 
the house ; and payment not having been made, the Company seques- 
trated. Philip then raised a multiplepoinding. On June 18 the 
Sheriff gave decree in the sequestration in favour of the Company, 
and dismissed the multiplepoinding. On appeal it was argued that 
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the question raised in the sequestration was one of heritable right 
to which the Sheriff was not competent. This plea was repelled. 
Observed hy the Court : — ** There are many causes before the Sheriff 
Court which involve a question of heritable right in the sense that 
the Sheriff has incidentally to deal with it. But in this case there 
was really no question of heritable right or competition of heritable 
rights. The title produced was admittedly that of an heritable 
creditor, and under the statute the heritable creditor was quite 
entitled to apply for sequestration provided he was in possession. 
The question whether he was in possession was not a question of 
heritable right. If pleas of this kind were good, no sequestration 
or removing under the Act could go on." Lords Justice- Clerk and 
Deas, Dundee Circuit, Philip v. Trustees of Forfar Building Invest- 
ment Co., September 16, 1868, 41 Jurist 1, 1 Couper 87. (See also 
this case under sections 4 and 31.) 

^ By section 28 of the Sheriff Court Act, 1853, the provisions of 
the Small Debt Act for the summary trial and determination of 
sequestrations for rent are declared to extend to all sequestrations 
applied for currente termino or in security. 



6. And be it enacted, That the Pursuer of any Civil ^/SSol 
Cause, including Maritime Civil Causes and Proceedings, Defender. 
may use Arrestment on the Dependence of the Action 
of any Money, Goods, or Effects, to an Amount or 
extent not exceeding the Value of Eight Pounds Six 
Shillings and Eightpence Sterling [Twelve Pounds], 
owing or belonging to such Defender, in the Hands of 
any Third Party, either within the County in which 
such Warrant shall have been issued or in any other 
County or Counties : Provided always, that before 
using such Warrant in any other County it shall be 
presented to and indorsed by the Sheriff-Clerk of such 
other County, who is hereby required to make such 
Indorsement on Payment of the Fee hereinafter men- 
tioned : Provided also, that any Arrestment laid on 
under the Authority of this Act shall, on the Expiry 
of Three Months^ from the Date thereof, cease and Arrestment 
determine, without the necessity of a Decree or Warrant tfrk^ 
of loosing the same, unless such Arrestment shall be ^^<>»^- 
renewed by a special Warrant or Order, duly intimated 
to the Arrestee, in which Case it shall subsist and be in 
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^1^ ^ force for the like Time and under the like Conditions 
Action ^ as under the original Warrant, or unless an Action of 
k^^^. Forthcoming or Multiplepoinding, in manner herein- 
after provided, shall have been raised before the Expiry 
of the said period of Three Months, in which Case the 
Arrestment shall subsist and be in force until the Ter- 
mination of such Action of Forthcoming or Multiple- 
poinding. 



The above section is incorporated hy section 5 of the Debts Recovery 
Act, except in so far as inconsistent with the provisions of that Act. It 
is thereby expressly provided that notwithstanding the terms of the 
section referred to, arrestments laid on under the authority of that 
Act shall not prescribe till the expiry of three years, according to 
the provisions of the 22d section of the Personal Diligence Act, 
1838. 

^ Extended to three years as regards arrestments under the Debts 
Kecovery Act. See note supra. 



Wages not 7. And bc it enacted and declared. That Wages of 

toestment. Labourcrs and Manufacturers shall, so far as necessary 

for their Subsistence, be deemed alimentary, and, in like 

manner as Servants' Fees, and other alimentary Funds, 

not liable to Arrestment. 



By 8 and 9 Yict. c. 39, it has been rendered incompetent to 
arrest wages upon the dependence of an action raised under this Act. 
The provisions of the Act referred to are as follows : — " Be it there- 
fore enacted . . . that from and after the passing of this Act it 
shall not be lawful or competent to arrest wages upon the depen- 
dence of any action raised by virtue of the said recited Acts, any- 
thing therein contained to the contrary notwithstanding." The 
Small Debt Act, 1837, is one of these recited Acts. 

By **The Wages Arrestment Limitation (Scotland) Act," 1870, 
it is provided that wages shall not be liable to arrestment, except in 
BO far as regards any surplus earned over twenty shillings per week. 
It is further provided that this limitation shall not affect arrestments 
in virtue of decrees for alimentary allowances or payments, or for 
rates and taxes imposed by law. See the Act at length in the 
Appendix. 
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8. And be it enacted, That when any Arrestment For pro-. 
shall have been used on the Dependence of any Action, Arr^t-^^^ 
it shall be competent to the Defender to have such ^^^^^ 
Arrestment loosed, on lodging with the Sheriff Clerk of 
the County in which such Arrestment shall have been 
used a Bond or Enactment of Caution, by One or more 
good and sufl&cient Cautioners to the Satisfaction of 
such Sheriff-Clerk, agreeably to the Form in Schedule 
(C) annexed to this Act, or on consigning in the Hands 
of such Sheriff-Clerk the Amount of the Debt or De- 
mand, with Five Shillings for Expenses in Cases of 
Actions for Sums below Five Pounds, and Ten Shillings 
in Cases of higher Amount, or on producing to such 
Sheriff-Clerk Evidence of the Defender having obtained 
Decree of Absolvitor in the Action, or of his having 
paid the Sums decerned for, or of his having consigned 
in the hands of the Clerk of the Court in which the 
Action depended the Sums decerned for or the Amount 
of the Debt or Demand, and Expenses as aforesaid, 
when no Decree has yet been pronounced ; and a Cer- 
tificate in the Form in the said Schedule given by the Cermcau 
Sheriff-Clerk of the County in which such Arrestment ^mc, ^ 
shall have been used of a Bond or Enactment of Cau- 
tion to the Extent of the Debt or Demand and Expenses 
having been lodged with him, or of Consignation, as 
a,bove provided, ha^dng been made in his Hands, shall 
operate as a Warrant for loosing any Arrestment used 
either in that or in any other County on the Depend- 
ence of the same Action, without any other Caution 
being found or any other Consignation being made by 
the Defender. 



The. above section is incorporated hy section 5 of the Debts Becovery 
Act, except in so far as inconsistent with the provisions of that Act. 



9. And be it enacted. That any Person entitled Rendering 
to pursue an Action of Forthcoming where the Summenteef- 
or Demand sought to be recovered under the Forth- *®*^*°*'- 
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coming shall not exceed the Value of Eight Pounds 
Six Shillings and Eightpence [Twelve Pounds] Sterlings 
exclusive of Expenses and Fees of Extract^ who shall 
choose to have the same heard and determined accord- 
ing to the summary Mode provided by this Act, shall 
proceed by Summons or Complaint agreeably to the 
Form in Schedule (D) annexed to this Act, concluding 
for Payment of the Sum for which Arrestment has been 
used, or for Delivery of the Goods and Effects arrested^ 
which Summons or Complaint, being signed by the 
ofj^. Sheriff-Clerk of the County in which the Arrestee re- 
coming in sidcs, shall bc a sufl&cient Warrant and Authority to any 
Se Sheriff's-Ofl&cer for summoning the Arrestee and the 
^^^ Common Debtor to appear and answer at a Sheriff Court 
of the County in which the Arrestee resides, the same 
not being sooner than the Sixth Day after the Date of 
Citation, and also for summoning Witnesses and Havers 
for all Parties ; * and in the event of the common Debtor 
not residing and not being found within the County in 
which such Action of' Forthcoming shall be brought, he 
Where mav bc citcd bv any Sheriff' s-OflBcer in any other 
Debtor in Couuty ou the Said Warrant, the same being first pre- 
Co^! sented to and indorsed by the Sheriff-Clerk of such other 
County, who is hereby required to indorse the same on 
Payment of the Fee hereinafter mentioned, to appear 
at a Sheriff Court in the County in which the Arrestee 
resides, the same not being sooner in such Case than on 
the Twelfth Day after the Date of Citation : Provided 
always, that the Arrestee and the common Debtor shall 
be cited to appear on the same Court Day, and that a 
Copy of the said Summons or Complaint, with the 
Citation annexed thereto, shall be duly served by the 
Oflficer, all in the same Manner as hereinbefore provided 
in other Causes and Prosecutions under Authority of 
this Act, but always allowing to a Party cited to ap- 
pear in the Sheriff Court of a different County from 
that in which the Citation shall be given Double the 
Time required by this Act to be allowed to a Party 
cited to appear in the Sheriff Court of the County 
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within which the Citation shall be given: Provided ^mowi^ o/ 
also, that the Pursuer of such Action of Forthcoming r^liSed, 
shall not by such Action be held to have restricted the 
Amount of the Debt due by the common Debtor. 



The above section is incorporated by section 5 of the Debts Recovery 
Act, except in so far as inconsistent therewith. 

^ An action of Forthcoming in the Small Debt Court, Lanark, 
was raised by Melvin against Alexander, as Dunlop's Trustee, and 
Dunlop as common debtor, for £12, for which sum Melvin had ob- 
tained decree against Dunlop, and had used arrestments in the 
hands of Alexander. Dunlop had executed a trust-deed for behoof 
of his creditors in favour of Alexander, which was unstamped, and 
to which Melvin was not a party. The Sheriff gave decree for 
Melvin. Alexander appealed and pleaded (1st) that the refusal by 
the Sheriff to continue the case to allow the trust-deed to be 
stamped was illegal and oppressive ; and (2d) that the refusal of 
the Sheriff to allow the appellant to prove that though the respon- 
dent Alexander did not sign the trust-deed, yet he acceeded to it, or 
at least to a verbal trust, was incompetent, or at least oppressive 
and illegal. These pleas were repelled, and the appeal dismissed 
with £5, OS. expenses. From the report it does not appear whether 
or not the trust-deed was in proper form. Observed by the Court : 
— The proper means of knowing whether the respondent had ac- 
ceded to the trust was the trust-deed itself, and as the respondent 
did not sign it, he must be held not to have acceded to it, and 
therefore entitled to enforce payment of the debt. Besides, it ap- 
peared that the alleged meeting of creditors must have been irre- 
gular, because the minutes of meeting did not bear to be signed by 
any preses, or even that any preses had been appointed. Lord 
Deas, Glasgow Circuit, Alexander v, Melvin, Sept. 28, 1866, 5 
Irv. 322. 



10. And be it enacted, that where any Person shall Actions of 
hold a Fund or Subject which shall not exceed the Value poindLgl 
of Eight Pounds Six Shillings and Eightpence, [Twelve 
Pounds] which shall be claimed by more than One Party, 
under Arrestments or otherwise, it shall be competent to 
raise a Summons of Multiplepoinding in the Small Debt 
Court, established or to be established under this Act, f^ ^^ 
to the Jurisdiction of which the Holder of the Fund or ^^^* 
Subject shall be amenable, which Summons and Pro- ^«rM(«c- 
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tion where ceduie thereon shall be agreeable to the Form in Sche- 
^^le. <i^l^ (E) annexed to this Act, and the Claimants and 
common Debtors, and also the Holder of the Fund or 
Subject, if the Process be raised in his Name by any- 
other Party interested, shall be cited in manner directed 
to be followed in Actions of Forthcoming raised under 
this Act, and it shall be competent to the SheriflF, when 
he shall see cause, to order such further Intimation or 
Publication of the Multiplepoinding as he may think 
proper, by Advertisement in any Newspaper or other- 
wise ; but no Judgment preferring any Party to the 
Fund or Subject in medio shall be pronounced at the 
first calling of the Cause, or until due Intimation has 
been given, such as may appear satisfactory to the 
Sheriff, in order that all Parties may have an Oppor- 
tunity of lodging their Claims on the Fund or Subject 
in medio, and such Claims shall be prepared agreeably 
to the Form in Schedule (E) ; and the Sheriff shall hear, 
try, and determine the Cause as nearly as may be in the 
summary Form provided by this Act. 



The above section is incorporated by section 5 of the Debts Recovery 
Acty except in so far as inconsistent vnth the provisions of that Act ; and 
further, by said section 5, it is expressly provided " that the 10th 
section of the said Act [The Small Debt Act] shall be read and 
construed as if it related expressly to the distribution of funds or 
subjects exceeding the value of twelve pounds and not exceeding 
the value of fifty pounds sterling, and that the counter-claims 
or claims in action of multiplepoinding which may be made 
under the authority of this Act, shall be of the nature and value 
set forth in the second section hereof." It is by said section 5 
further provided, " that if any person shall make a claim in any 
action of multiplepoinding raised under the authority of this Act, 
or a counter-claim in any other action raised under this Act, which 
claim or counter-claim, as the case may be, is not of the nature and 
value set forth in the second section hereof, the Sheriff shall, if he 
thinks fit, remit the action to his ordinary roll." 



Counter 
Claims. 



11. And be it enacted, That where any Defender 
intends to plead any counter Account or Claim against 
the Debt, Demand, or Penalty pursued for, the Defender 
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shall serve a Copy of such counter Account or Claim by 
an Ofl&cer on the Pursuer, in the Form set forth in 
Schedule (A) hereunto annexed, or to the like effect, 
at least One free day before the day of Appearance, 
otherwise the same shall not be heard or allowed to be 
pleaded, except with the Pursuer's Consent, but Action 
shall be reserved for the same.^ 



Compensation is not excluded by this section. By the Act 
1592, c. 141, it is provided " that any debt, de liquido ad Uquidum, 
instantly verified by writ or oath of the party before the giving of 
decreet, be admitted by all judges of this realm by way of excep- 
tion, but not after the giving thereof in the suspension or reduction 
thereof." This Act stands unrepealed, and is entitled to receive 
effect. Compensation must be pleaded, and when admitted, "extin- 
guisheth the mutual obligations from the time of concourse down- 
wards." Ersk. 3, 4, 12. 

^ In the Small Debt Court a counter claim, which had not been 
served on the pursuer under the provisions of this section, but which 
was the subject of an ordinary action then pending, was sustained. 
TVeatherstone, the pursuer in the Court below, appealed, and argued 
that the Act was imperative that a counter claim or demand can- 
not be pleaded unless notice thereof has been given in terms of the 
Act. The Court, being of opinion that justice had been done, dis- 
missed the appeal with expenses. Lord Ardmillan, Jedburgh, 
"Weatherstone v, Gourlay, April 13, 1860, 3 Irv. 589. See also this 
case under section 17. 

Cowie, the defender in a small debt action, pleaded before the 
Sheriff retention of money in his hands in respect of a claim against 
the pursuer Kush, but he had served no notice thereof on the pur- 
suer. The Sheriff held that this counter claim should have been 
served, and he repelled the plea and gave decree. An appeal 
against this decision was dismissed with costs, and the ruling of the 
Sheriff approved of. Lord Deas, Glasgow Circuit, Cowie v, Kush, 
September 28, 1866, 5 Irv. 320. 

These decisions are not inconsistent. The provisions of section 
31 of this Act are that an "appeal shall be competent only when 
founded .... on such deviations in point of form from the 
statutory enactments as the Court shall think took place wilfully, 
or ha.Ye prevented substantial justice from having been done,** 

12. And be it enacted, That every Ofl&cer to whom compelling 
any Warrant as aforesaid for citing Witnesses and'^**®"' 
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dance of 
Witnesses. 



PenaUy 
onfaUiere 
to appear. 



Recovery 
thereq/. 



Letters of 

second 

diligence. 



Havers shall be intrusted shall cite such Witnesses or 
Havers as any Party shall require ; and all such War- 
rants shall have the same Force and EflFect in any other 
County as in the County where they are originally 
issued, the same being first presented to and indorsed 
by the SheriflF-Clerk of such other County, who is here- 
by required to indorse the same on Payment of the Fee 
hereinafter mentioned ; and if any Witness or Haver, 
duly cited on a Citation of at least Forty-eight Hours, 
shall fail to appear, he shall forfeit and pay a Penalty 
not exceeding Forty Shillings, unless a reasonable Ex- 
cuse be offered and sustained ; and every such Penalty 
shall be paid to the Party citing the Witness or Haver, 
and shall be recovered in the same manner as other 
Penalties under this Act, without Prejudice always to 
Letters of Second Diligence for compelling Witnesses 
and Havers to attend, as at present competent ; and it 
shall be competent to the Sheriff of any County where 
a Witness or Haver resides who has failed to comply 
with the Citations originally issued to grant Letters of 
Second Diligence for compelling the Attendance of such 
Witnesses or Havers, and it shall be no Objection to 
any Witness that such Witness has appeared without 
Citation or without having been regularly cited. 



The above section is incorporated by section 5 of the Debts Recovery 
Act, except in so far as inconsistent with the provisions of that Act, 



Hearing 
and Judg- 
ment. 



13. And be it enacted. That when the Parties shall 
appear the Sheriff shall hear them viva voce, and exa- 
mine Witnesses or Havers upon Oath, and may also 
examine the Parties, and may put them or any of them 
upon Oath, in case of Oath in Supplement being re- 
quired or of a Keference being made, and if he should 
see cause may remit to Persons of Skill to report, or to 
any Person competent to take and report in Writing 
the Evidence of Witnesses or Havers who may be un- 
able to attend upon special Cause shown, and such Cause 
shall in all Cases be entered in the Book of Causes kept 
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by the Sheriff-Clerk, due Notice of the Examination 
being given to both Parties, and thereupon the Sheriff 
may pronounce Judgment ; ^ and the Decree stating the 
Amount of the Expenses (if any) found due to any 
Party, (which may include personal Charges, if the 
Sheriff think fit,) and containing Warrant for Arrest- 
ment, and for Poinding and Imprisonment when com- 
petent, shall be annexed to the Summons or Complaint, ^^ 
and on the same Paper with it, agreeably to the Form annexed to 
in Schedule (A) annexed to this Act, or to the like ""*"**^- 
Effect ; which Decree and Warrant, being signed by the Arrestment, 
Clerk, shall be a sufficient Authority for instant Arrest- f ^^ 
ment, and also for Poinding and Sale and Imprison- ^'^i^^^'w- 
ment,^ where competent, after the Elapse of Ten free 
Days from the Date of the Decree, if the Party against 
whom it shall have been given was personally present ^ 
when it was pronounced, but if he was not so present 
Poinding and Sale and Imprisonment shaU only proceed 
after a Charge of Ten free Days, by serving a Copy of 
the Complaint and Decree on the Party personally or 
at his DweUing-place ; and if any Decree shall not be 
enforced by Poinding or Imprisonment within a Year 
from the Date thereof, or from a Charge for Payment 
given thereon, such Decree shall not be enforced with- 
out a new Charge duly given as aforesaid.^ 

By sections sixy eight, nine, eleven, and twelve of the Debts jRecovery 
Act, 1867, it is provided that the judgment of the Sheriff and ex- 
tract thereof in cases under that Act, shall he, as nearly as may be, 
in the same form, and shall have the same force and effect, and be 
followed by the like execution and diligence, as a decree obtained 
under the above section. 

^ Decree subject to Taxation, — M 'William brought an action 
against G-uthrie for £11, 5s., being the amount of an account for 
law business. On 9th July 1856 the Sheriff gave decree "subject 
to taxation." The account was taxed, as is alleged, without notice 
to Guthrie, and on 15th July the Auditor issued his report, restrict- 
ing the amount to £10, 19s. M'William, who was Sheriff-Clerk- 
Depute, forthwith issued an extract decree in his own favour, dated 
9th July 1856, for the amount of the account as taxed. Guthrie 
appealed, and pleaded that there were such deviations in point of 
form as prevented substantial justice being done, that the remit to 
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the Auditor, as to a person of skill, ought, in terms of this section, to 
have preceded the judgment of the Sheriff, who ought to have had 
the report before him when pronouncing judgment. The appeal 
was sustained^ the judgment appealed against recalled, and remit 
made to the Sheriff to proceed in the cause in accordance with the 
statute, and the appellant was found entitled to £5, 5s. of expenses. 
Lords Handy side and Deas, Ayr Circuit, Guthrie v. M*William, 
September 23, 1856, 2 Irv. 476. 

Defender ordained to find Caution incompetent. — In this case the 
Sheriff- Substitute ordained the defender " within six days to find 
caution, acted in the books of court, that he would pay to the pur- 
suers whatever sum should be decerned for in the action, and that 
to the exent of £12 sterling," and continued the cause to that day 
week. The defender failed to find caution, whereupon a decision 
was given against him. The defender appealed, and it was held 
that the Small Debt Act gave no authority to pronounce an order 
for caution, and accordingly the appeal was sustained^ the inter- 
locutors complained against recalled, the respondents found liable 
in two guineas of expenses, and the case was remitted back to the 
Sheriff- Substitute to proceed as from the commencement. Lord 
Neaves, Dundee Circuit, Paterson v. Paterson, April 25, 1872, 
44 Jurist 381. 

Action does not fall by lapse of year and day. — A remit was made 
in the Small Debt Court on 29th March 1849, to ascertain if certain 
articles were properly charged, and nothing more was done till 6th 
April 1852, when the report was given in. On 20th May following 
the case was in the roll, when the appellant objected that the 
instance had fallen by lapse of a year and day. The Sheriff re- 
pelled the objection and gave decree. On appeal, the respondents 
argued that it was not contemplated that the instance should fall by 
lapse of year and day, since the provision of section 13 of the 
Small Debt Act showed that a cause was always to continue in the 
roll till disposed of. The Court were of opinion that, looking at the 
terms of the Act, and the fact that it contained no provision for 
wakening a cause, there was no ground for holding that the in stance 
had fallen, and dismissed the appeal. Perth Circuit, Kean v, Lind- 
say, Sept. 30, 1852, 1 Irv. 88, 25 Jurist 8. 

^ Imprisonment — Suspension and Liberation. — By the 26th sec- 
tion of The Sheriff Court Act, 1853, where a decree has been put 
to execution by imprisonment, it may be brought under review of 
the Sheriff by way of suspension and liberation. 

Diligence against heritage upon an extract decree of the 
Small Debt Court is not authorised, and is therefore incompetent. 
Inhibition is accordingly incompetent. And all diligence incom- 
petent under this Act is incompetent under the Debts Kecoverj 
Act. Lament v. Lorimer, Dec. 5, 1867, 40 Jurist 52. 

' Charge essential when party not personally present — Mossman 
sued Shiell before the Small Debt Court at Dunse for £11, 10s. 9d. 
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A proof was led, parties were heard, and avizandum made till next 
Small Debt Court, which was held on 4th August, when the Sheriff- 
Substitute gave decree for the sum sued for, with £3, 4s. 7d. of ex- 
penses. The defender was represented by his agent, but he was not 
personally present when decree was given. The defender was not 
charged on the decree, and on 29th August he was incarcerated on 
the warrant contained in it. He then brought a note of suspension 
and liberation, which the Lord Ordinary refused, holding that under 
the provisions of sections 30 and 31 the Court of Justiciary was the 
only competent court of review. The defender reclaimed. The 
Court of Session held that this was a suspension, not of a small 
debt decree for any irregularity as to which sections 30 and 31 pre- 
scribe a remedy, but of alleged irregular proceedings after the 
decree, which this Court was competent to entertain. It appeared 
that the 13th section provides that when the defender is not person- 
ally present when the decree is pronounced, execution shall only 
proceed after a charge of ten free days. He had not been person- 
ally present when the decree was pronounced, and therefore a 
charge was necessary. But execution had proceeded though no 
charge had been given. The proceedings were manifestly irregular. 
The Court therefore passed the note, and granted liberation as 
prayed. Observed : — The decree may be in foro although the*party 
decerned against is not personally present, but yet, if not present in 
person when the decree is pronounced, he is entitled to the mode of 
execution prescribed by this statute. Court of Session, Shiell v. 
Mossman, Nov. 7, 1871, 44 Jurist 46, 10 Macph. 58. 

* New Charge entitles party to sist. — It has been held in the case of 
a decree in absence that after a new charge under the circumstances 
mentioned in the above section, a party is entitled to a sist, as provided 
for by section 16. See under that section the case of Lockie v. Brown. 

14. And be it enacted, That no Procurators, Solici- Procura- 
tors, nor any Persons practising the Law, shall bcnouo^ap- 
allowed to appear or plead for any Party without Leave "^^ °^^^ 
of the Court upon special Cause shown, and such Leave, Pleadings 
and the Cause thereof, shall in all cases be entered in duc^To 
the Book of Causes kept by the Sheriff-Clerk ; nor shall ^[i*^°f 
any of the Pleadings be reduced to Writing or be leave of 
entered upon any Kecord, unless with Leave of the °^* 
Court first had and obtained, in consequence of any 
Difl&culty in point of Law or special Circumstances of 
any particular Case : Provided always, that when the 
Sheriff shall order any such Pleadings to be reduced to 
Writing, every Case in which such Order shall be made 
shall thenceforth be conducted according to the ordinary 
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Forms and Proceedings in Civil Causes and in Prosecu- 
tions for statutory Penalties, and shall be disposed of 
in all respects as if this Act had not been passed.^ 

^ Remit to Ordinary Roll does not prejudice right of appeal. — A 
case was remitted, in conformity with the provisions of this section, 
from the Small Debt to the Ordinary Roll, and after decree for the 
pursuer the defender appealed to the Circuit Court at Inveraray. 
This was objected to as incompetent. It was held that remitting a 
cause in this way, though subjecting it to different rules of pro- 
cedure, does not deprive it of the privilege of appeal possessed by 
Small Debt causes under the authority of statute. The 31st section 
of the Small Debt Act confers the right of appeal on " any person 
conceiving himself aggrieved by any decree given by any Sheriff in 
any cause or prosecution raised under the authority of this Act." 
The case had been raised under the authority of this Act, though it 
was subsequently remitted to the Ordinary Roll. Lord Ardmillan, 
Inveraray Circuit, Campbell v. Gillies, Sept. 21, 1871, 44 Jurist 3. 
The concluding provision of the above section — ** and shall be 
disposed of in all respects as if this Act had not been passed " — 
does not appear to have been pleaded. 

15. And be it enacted, That any Defender who has 
been duly cited/ failing to appear personally or by one 
of his Family, or by such Person as the Sherijff shall 
allow, such Person not being an Ofl&cer of Court, shall 
be held confessed, and the other Party shall obtain 
Decree against him ;^ and in like manner if the Pursuer 
or Prosecutor shall fail to appear personally or by one 
of his Family, or by such Person as the Sheriflf shall 
allow, such Person not being an Ofl&cer of Court, the 
Defender shall obtain Decree of Absolvitor,^ unless in 
either Case a suflficient Excuse for Delay shall be stated, 
on which account, or on account of the Absence of Wit- 
nesses, or any other good Eeason, it shall at all Times 
be competent for the SheriflF to adjourn any Case to the 
next or any other Court Day, and to ordain the Parties 
and Witnesses then to attend. 



^ See the case of Crombie v, M*Ewan, under section 30, in which 
the pursuer raised an action of damages in the Supreme Court 
against M^Ewan, on the allegation that the latter had obtained 
decree on a bad citation, and had used diligence thereupon. 
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^ See next section as to the manner in which a rehearing may 
be obtained. 



16. And be it enacted, That where a Decree has Hearing in 
been pronounced in Absence of a Defender, it shall be SSteeIn 
competent for him, upon consigning the Expenses de- -^^ence. 
cemed for, and the further Sum of Ten Shillings to 
meet further Expenses, in the Hands of the Clerk, at 
any Time before a Charge is given, or in the event of a 
Charge being given before Implement of the Decree has 
followed thereon,^ provided in the latter Case the Period 
from the Date of the Charge does not exceed Three 
Months,^ to obtain from the Clerk a Warrant signed by 
him sisting Execution till the next Court Day, or to any 
subsequent Court Day to which the same may be ad- 
journed, and containing Authority for citing the other 
Party, and Witnesses and Havers for both Parties ; ^ 
and the Clerk shall be bound to certify to the Sherijff 
on the next Court Day every such Application for 
Hearing and Sist granted ; and such Warrant being 
duly served upon the other Party personally or at his 
Dwelling Place,^ in the Manner provided in other Cases 
by this Act, shall be an Authority for hearing the 
Cause: and in like Manner, where Absolvitor has where 
passed in Absence of the Pursuer or Prosecutor, it^^^a 
shall be competent for him, at any Time within One ^ absence. 
Calendar Month thereafter, upon consigning in the 
Hands of the Clerk the Sum awarded by the Sherijff 
in his Decree of Absolvitor as the Expenses for the 
Defender and his Witnesses, with the further Sum of 
Five Shillings to meet further Expenses, to obtain a 
Warrant, signed by the Clerk, for citing the Defender 
and Witnesses for both Parties, which Warrant, being 
duly served upon the Defender* in the Manner provided 
in other Cases by this Act, shall be an Authority for 
hearing the Cause as hereby provided in the Case of a 
Hearing at the Instance of the Defender, the said sum ' 
of Expenses awarded by the Sheriff, and consigned as 

aforesaid, being in every Case paid over to the other 

H 
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Party, unless the contrary shall be specially ordered by 
the Court ; and all such Warrants for Hearing shall be 
in force, and may be served by any Sheriff Officer in any 
County, without Indorsation or other Authority than 
this Act. 



This section is partly incorporated hy section 1 of the Debts Be- 
covery Act, It is, however, thereby provided that it shall not be 
competent to insert in the warrant for hearing any warrant to cite 
witnesses and havers ; and further, that it shall be competent for 
the pursuer of any action under that Act, against whom decree of 
absolvitor has passed in absence, to obtain a warrant for hearing at 
any time within three calendar months thereafter, instead of within 
orve month, as provided for in the above section. 

^ Poinding is implement. — ^It has been expressly decided that 
poinding is implement, and it has been held incompetent to issue a 
warrant sisting execution after a poinding has been executed. 
Eowan v. Mercer, May 12, 1863, 4 Irv. 377, 35 Jurist 560; Wylie 
V, Lawson, September 16, 1863, 4 Irv. 441, 36 Jurist 1. A poinding 
is said to be executed although a sale has not taken place. Kowan, 
supra. Imprisonment is implement. M^Lachlan v. Eutherford, 
1854, supra, p. 4. Where Imprisonment has followed, see remedy 
by way of suspension and liberation under § 26 of Sheriff Court 
Act, 1853. 

^ New Charge entitles party to sist. — Where decree in absence 
had been obtained, and a charge had, under section 13, supra, be- 
come inoperative hy the lapse of a year, and a new charge had 
been given, it was held that the defender might, before implement 
of the decree, have execution sisted under the provisions of this 
section within three months after the second charge, and the case 
heard on the merits. Observed by the Court ;— *' The previous charge 
had fallen to all intents and purposes as if it had never been given." 
Lords Cowan and Ardmillan, Aberdeen Circuit, Lockie v. Brown, 
April 28, 1863, 35 Jurist, 461. 

* Each 'party entitled to a sist, — This was an action by Mackenzie 
against Grange and several others, conjointly and severally. On 
the first calling of the case decree in absence was given against all 
the defenders. Grange then obtained a sist as for himself, and on 
the case again coming on he obtained decree of absolvitor. Mac- 
kenzie now obtained a sist, and the other defenders also obtained a 
sist as against them. Decree was at length given against Grange 
and another, conjointly and severally. On appeal it was argued, 
inter alia, that the Act provided for only one sist. The appeal was 
dismissed, with expenses, in respect that there could be no question 
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that each party was entitled to a sist. Lord Deas, Glasgow Circuit, 
Grange v, Mackenzie, September 28, 1866, 5 Irv. 324. 

^ It is presumed that in the service of this warrant the pro- 
visions of the Citation Amendment (Scotland) Act, 1871, would 
require to be complied with. See this Act in the Appendix. 



17. And be it enacted, That the Sheriff Clerk shall Book of 
keep a Book, wherein shall be entered all Causes con- uT^^ki^? 
ducted under the Authority of this Act, setting forth 
the Names and Designations of the Parties, and whether 
present or absent at the calling of the Cause, the Nature 
and amount of the Claim and Date of giving it in, the 
Mode of Citation, the Leave and Cause of Procurators' 
Appearance, the several Deliverances or Interlocutors, 
and the final Decree, with the Date thereof, which Book 
shall be signed each Court Day by the Sheriff;^ and 
the said Entries by the Clerk shall be according to the 
Form in Schedule (F) annexed to this Act, or with such 
Addition as the Sheriff shall appoint ; and the Sheriff- 
Clerk shall also keep a Book or Books containing a 
Eegister or Eegisters of all Indorsations of Decrees and 
Warrants issued in other Counties, and of all Warrants 
for Arrestment on the Dependence, and of all Loosings 
of Arrestment, and of aU Eeports of Poindings or 
Sequestrations and Sales of Goods and Effects, which 
Eegisters shall be open and patent at Office Hours to 
aU concerned, without Fee ; and the Sheriff Clerk shall 
cause a Copy of the Eoll of Causes to be tried on each Com of 
Court Day to be exhibited to the Public on a patent caJfsto he 
Part of the Court House at least One Hour before the «^^»^'^«^- 
Time of Meeting of such Court, and which shall con- 
tinue there during the Time the Court shall be sitting ; 
and the Sheriff-Clerk, or an Officer of Court, shall 
audibly call the Causes in such Eoll in their Order. 



^ A case which was brought in the ordinary Court for payment 
of £8, 15s. was, on 6th October 1859, remitted by the Sheriff to 
the Small Debt Eoll. On 3d November 1859 there was an entry 
in the Small Debt Boll Book decerning for £6, 5s., under deduc- 
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tion of £3, 5s. 9d., and a judgment to that effect was of that date 
indorsed on the original summons and signed by the Sheriff. But 
the Sheriff was not* in the Small Debt Court on that date. An 
appeal, inter alia on these grounds, was dismissed, with expenses ; 
and it was held that there was no such deviation from the statute 
as to warrant an alteration of the judgment. Lord Ardmillan, Jed- 
burgh, Weatherstone v. Gourlay, April 13, 1860, 3 Irv. 589. 

In a case of alleged vitiation of the Book of Causes after decree 
was pronounced, and also of the extract decree, the competency of 
an action of reduction before the Supreme Court was sustained. 
See Murchie v. Fairbairn, under section 30. 



Power to 18. And be it enacted, That the Sheriff may, if he 

mrait by*^ think proper, direct the Sum or Sums found due to be 

mente] P^i^ by Instalments weekly, monthly, or quarterly, 

according to the Circumstances of the Party found 

liable, and under such Conditions or Qualifications as 

he shall think fit to annex. 

The above section is incot'porated by section 5 of tlie Debts Recovery Act, 
except in so far as inconsistent with the provisions of that Act, 



Decrees 19. And be it enacted. That any Decree obtained 

forced in uudcr this Act may be enforced when competent against 
cJ^tj^^ the Person or Effects of any Party in any other County 
as well as in the County where the Decree is issued : 
Provided always, that such Decree, or an Extract 
thereof, shall be first produced to and indorsed by the 
Sheriff Clerk of such other County, who is hereby 
required to make such Indorsement on Payment of the 
Fee hereinafter mentioned. 

The above section is incorporated by section 5 of the Debts Eecovery Act, 
except in so far as inconsistent with the provisions of that Act, 



Appraise- 20. And be it enacted, That the Sequestration or 

Sale of Poinding ^ and Sale shall be carried into effect by the 

£Xs^ OflBcer in a summary way, by getting the Effects seques- 

i^^**^ trated or poinded duly appraised by Two Persons, who 
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may also be Witnesses to the Sequestration or Poinding, 
and leaving an Inventory or List thereof for the Party 
whose Eflfects are sequestrated or poinded,^ and not 
sooner than Forty-eight Hours thereafter carrying such 
Effects to the nearest Town or Village, or, in case the 
Sequestration or Poinding shall take place in a Town 
or Village, to the Cross or most public Place thereof, 
and selling the same to the highest Bidder by Public 
Eoup between the Hours of Eleven Forenoon and Three 
Afternoon at the Cross or such most Public Place, on 
previous Notice of at least Two Hours by the Crier, but 
reserving to the Sheriff, by such general Eegulation or 
special Order in any particular Case as he shall think 
fit, to appoint a different Hour or Place for the Sale or 
a longer or different kind of Notice to be given of the 
Time of Selling ; and in Sequestrations and Poindings 
the Overplus of the Price, if there shall be any, after 
Payment of the Sums decerned for, and the Expenses, 
if Expenses are awarded, including what is allowed by 
this Act for Sequestration or Poinding and Sale, shall 
be returned to the Owner or consigned with the Sheriff- 
Clerk if the Owner cannot be found ; or if the Effects 
are not sold the same shall be delivered over at the 
appraised Value to the Creditor to the Amount of the 
Sum decerned for and Expenses, if awarded, and the 
Allowances for Sequestration or Poinding and Sale ; 
and a Keport of the Proceedings in the Sequestration 
or Poinding and Sale and Proceeds, or of the Delivery jj^po^ ^f 
of the Effects, shall in every Case be made by thef''^^ 
Officer to the Sheriff Clerk within Eight Days there- 
after, agreeably to the Form in Schedule (G) annexed 
to this Act, or to the like Effect ; and where the Sheriff 
shall order a Sale of Goods or Effects arrested, the 
same Course of Proceeding shall be adopted as is above 
directed in the Case of Poinding and Sale ; and no AucHoneei's 
Officer to whom the Enforcement of Decrees or War- Licencenoe 
rants in Cases falling under this Act may be com- *^*'^^**^* 
mitted shall be liable to any Penalty, Fine, or Punish- 
ment for Selling Goods or Effects under Authority of 
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such Decrees or Warrants by public Auction, although 
such OflScer may not be licensed as an Auctioneer, any- 
thing in any Act or Acts to the contrary notwithstand- 
ing; and if any Person shall secrete or carry off or 
intromit with any poinded or sequestrated Effects in 
fraudem of the poinding Creditors or of the Landlord's 
Hypothec, such Person shall be liable to Summary 
Punishment by Fine or Imprisonment, as for Contempt 
of Court, either at the instance of the private Party, 
with or without the Concurrence of the Procurator 
Fiscal, or at the Instance of the Procurator Fiscal, or 
ex propria motu of the Sheriff, besides being liable 
otherwise as accords of Law. 



The above section and relative schedule is incorporated in express 
terms hy the Debts Recovery Act, section 16 ; and it is thereby pro- 
vided that the words "Poinding and Sale" in the above section 
shall, for the purposes of that Act, be read and construed to include 
poindings on which no sale has followed, as well as poindings which 
have been followed by sale of the poinded goods and effects. 

^ After a charge in the usual terms, the officer, being uuable 
to obtain access to the premises, indorsed the following minute on 
the summons, viz. : — 

" Edinburgh, March 2, 1842. — Having proceeded to the premises 
occupied by the within -designed Thomas Scott, Scotland Street, 
Edinburgh, for the purpose of effecting a poinding by virtue of the 
within decreet, but could not get access therein on account of lock- 
fast doors, — May it therefore please your Lordship to grant war- 
rant of open doors and lockfast places. (Signed) Wm. Eobb, 
Sh. -officer." 

To this minute the Sheriff subjoined the following miuute : — 

" Eo die. — Warrant is granted as craved. 

" (Signed) G. Tait." 

Thereupon Scott brought an action of reduction of the warrant 
as incompetent, but the defender was assoilzied. It was observed 
by Lord Medwyn that he did not think that the decree authorising 
execution by arrestment, poinding, and sale, included power to the 
officer to open lockfast places ; but he was of opinion that, on the 
report of the officer that he was unable to carry a poinding into 
effect by reason of the premises being lockfast, and on his craving 
power to open them, the Sheriff was entitled under the Act to grant 
the necessary warrant ; and that whether the Sheriff were sitting 
on the bench or not, or administering justice under the particular 
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statute. Scott v. Lethem, June 27, 1844, 6 D. 1221, 16 Jur. 533, 
aff. May 22, 1846, 5 Bell 126, 18 Jur. 421. 

^ A schedule left for the party whose goods were poinded stated 
merely the goods poinded and their value, hut did not state for 
what debt or at whose instance the poinding was executed. It was 
held that the schedule contained all that was required by the 
statute. Crombie v. M'Ewan, cited under section 30. 

21. And be it enacted, That in all Charges and Arrest- One Wit- 
ments and Executions of Charges and AiTestments, under dcnt.^^' 
this Act, One Witness shall be sufficient, any Law or 
Practice to the contrary heretofore ]iot withstanding. 

The above section is incorporated by section of the Debts Recovery 
Actf except in so far as inconsistent loith the provisions of that Act, 

See the provisions of section 4 of the " Citation Amendment 
(Scotland) Act," 1871, in the Appendix. 

22. And be it enacted, That aU Actions of Damages Actions for 
for Compensation for Loss or Injury by the Act or Acts hy'^T 
of any unlawful, riotous, or tumultuous Assembly ^"^^'j^ ^ 
in Scotland^ or of any Person engaged in or making S3, knd for 
Part thereof, authorized to be brought by an ActAsseM-'^** 
passed in the Third Year of the Eeign of His Majesty Authorized 
King George the Fourth, where the Sum concluded for Jy^^^- 
does not exceed Eight Pounds Six Shillings and Eight- may be de- 
pence [Twelve Pounds] Sterling, as also all actions tSTAct ^^ 
for Kecovery of Assessments by virtue of an Act 
passed in the Ninth Year of His said Majesty's Keign, 
intituled An Act for the Presentation of the Salmon 
Fisheries in Scotland, may be heard and determined 

in the Summary Way provided by this Act, and this 
notwithstanding the Amount of such Assessments, 
shall exceed Eight Pounds Six Shillings and Eight- 
pence [Twelve Pounds] Sterling. 



23. And whereas by an Act passed in the Twentieth sheriffs to 
Year of the Keign of his Majesty King George thecuitCMrts 
Second, for taking away and abolishing the Heritable 
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for Small Jurisdictions in Scotland^ it is provided that Sheriflfe 
£^^^ may hold Itinerant Courts at such Times and Places 
within their respective Jurisdictions as they shall judge 
expedient, or as shall be directed or ordered by His 
Majesty, His Heirs and Successors, and by the said 
recited Act of the Tenth Year of the Eeign of His 
Majesty King George the Fourth, Provision is made for 
the necessary Accommodation for holding Courts for 
the Purposes of the said Act, which the SheriiBF should 
judge it expedient to hold at other than the usual 
Places for holding the same : And whereas it is 
expedient to make better Provision for holding Itine- 
rant or Circuit Courts for the Purposes of this Act ; be 
it enacted. That the several Sheriffs of the several 
Sheriffdoms in Scotland shall, in addition to their ordi- 
nary Small Debt Courts, by themselves or their Substi- 
tutes, hold Circuit Courts, for the Purposes of this Act 
at such of the Places within each Sheriffdom set forth 
in the Schedule (H) annexed to this Act, and for such 
Number of Times within each Place in each Year, not 
exceeding the Number of Times mentioned in the said 
Schedule (H) as shall be directed by Warrant under 
Her Majesty's Sign Manual, and to be published in the 
London Gazette^ at such Times as they shall deem best 
and most convenient to fix for the general Business of 
the County, if there shall be any Cause at such Places 
at such times to try, but as nearly as may be at equal 
Intervals between each Court, except as hereinafter 
provided, and shall remain at each such Place until 
the Causes ready to be heard shall be disposed of ; and 
each Sheriff Clerk, or a Depute appointed by him, is 
cierito hereby required to attend at such Places and Times 
^^!^^^ within his Sheriffdom, and to find the necessary Accom- 
Comia, modatiou for holding all such Courts, on his own Charges 
and Expenses, in respect of the Fees allowed by this 
Act : Provided always, that no Sheriff Clerk shall acquire 
a vested Eight to any increased Amount of Fees or Emolu- 
ments to be drawn under this Act, or shall be entitled to 
Compensation in consequence of being deprived of such 
increased Amount of Fees or Emoluments, or of any future 
Eegulation thereof by any Act to be hereafter passed. 
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The above section is incorporated hy section 5 of the Debts Recovery 
Actf except in so far as inconsistent with the provisions of that Act. 



24. And be it enacted, That the several Sheriffs of stenffs^^ 
the several Sheriffdoms, with the Consent and Appro- to change 
bation of one of Her Majesty's Principal Secretaries of xi^.*" 
State, may from Time to Time change the Places or 
Number of Times at which such Circuit Courts shall be 
directed to be held as aforesaid, or discontinue the same 
or any of them in any Sheriffdom in which such Circuit 
Courts or any of them may be found unnecessary or 
inexpedient, or direct any Two of such Courts held in 
Islands or other Places where it may be deemed expe- 
dient to be held at short Intervals from each other, or 
direct Circuit Courts to be held at such Places in any 
Sheriffdom, although not mentioned in the said Schedule 
(H), or in such additional Places and Counties mentioned 
in the said Schedule, as may seem necessary and proper ; 
and all such additional Circuit Courts shall be held in 
Terms of the Provisions and Directions of this Act. 



The above section is incorporated by section 5 of the Debts Recovery 
Actf except in so far as inconsistent with the provisions of that Act, 



25. And be it enacted, That the Sheriff Clerk of sheriff 
each Sheriffdom shall attend personally, or appoint a appoint 
Depute to act at each of the places at which Courts ^^j^jj^^'.^^ 
may be directed to be held in Terms of this Act, and Notices. 
such Depute shall, in the Absence of the Principal 
Clerk, attend at and during the holding of such Circuit 
Courts, and shall thereat perform all the Duties by this 
Act required to be performed by the Sheriff Clerk ; and 
if such Depute shaU not be resident in such Place, the 
Sheriff Clerk may also appoint a proper Person resident 
in such Place, or in its immediate Vicinity, to issue the 
Summonses or Complaints which may be applied for 
and issued under the Provisions of this Act, and the 
Principal Clerk shall give or cause to be given due Inti- 
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mation of the Name, Description, and Eesidence of each 
Person so appointed Depute Clerk, and of the Person 
appointed to issue Summonses and Complaints as afore- 
said, by Notice in the Form set forth in Schedule (I) 
hereunto annexed, and which Notice, being signed by 
the Sheriff Clerk shall, without being stamped, be a suffi- 
cient Commission to such Sheriff Clerk Depute, and such 
Notice, or a Copy thereof, shall be affixed on or near 
the Doors of the Church of the Parish within which 
such Court is to be held, and also, if he shall see Cause, 
by Advertisement in the Newspaper or Newspapers of 
the greatest reputed Circulation in the Neighbourhood, 
and Notice shall in like manner be given by the Sheriff 
Clerk, in the Form of Schedule (K) hereunto annexed, 
of the Times at which such Circuit Courts shall be fixed 
to be held : Provided always, that no Person who shall 
act as Depute Clerk for the purposes of this Act, and 
for no other Purposes, shall be thereby disqualified from 
acting as a Procurator before any Court, except the 
Small Debt Court in which he shall act as aforesaid, or 
from being registered, or from voting under any Act or 
Acts of Parliament relative to the Election of Members 
of Parliament or of Magistrates of Burghs. 



The above section is incorporated by section 5 of the Debts Becoverif 
Act, except in so far as inconsistent with the provisions of that Act, 



Actions to 26. And be it enacted. That each Sheriff shall,. 
hi%Wce Three Months before holding any Circuit Court in Terma 
J^^efen- of this Act, by a Minute entered in the Sederunt Book 
Domicile, of his Court, and published in such Manner as he may 
think proper, and of which a printed Copy shall be 

gublicly affixed at all Times on the Walls of every 
heriff Court Koom within his Sheriflfdom, apportioi 
the Parishes or Parts of Parishes which shall, for the 
Purposes of this Act, be within the Jurisdiction of any 
Small Debt Court, to be held within his Sheriffdom as- 
aforesaid, and thereafter from time to time alter such 
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Apportionment as the Circumstances may require, and 
such Alteration shall be published as aforesaid for at 
least three Months before the same shall take effect, and 
all Causes shall be brought before the Ordinary Small 
Debt Court, or any Circuit Small Debt Court within 
the Jurisdiction of which the Defender shall reside, or 
to the Jurisdiction of which he shall be amenable : ^ 
Provided always, that if there shall be more Defenders where 
than One in One Cause of Action who shall be amenable^^^ 
to the Jurisdiction of different Courts, or if from any *^^ ^^^ 
other Cause the Sheriff shall be satisfied that such Course 
shall be expedient for the Ends of Justice, it shall be 
Competent to the Sheriff, upon Summary Application 
in Writing made by or for any Pursuer, lodged with 
the Sheriff Clerk or upon Verbal Application made by 
or for any Pursuer in open Court, to order a Summons 
or Complaint to be issued, and the Cause to be brought 
before his Ordinary Small Debt Court, or before any of 
his Circuit Small Debt Courts, as shall appear most 
convenient ; and such Summons or Complaint shall be 
issued accordingly on the Sheriff writing and subscrib- 
ing thereon the name of the Court before which the 
same is to be heard. 



The above section is incorporated by section 5 of the Debts Recovery 
Act, except in so far as inconsistent with the provisions of that Act, 



^ It has been held that the true construction of this section is, 
that there is an alternative given of citing any defender before the 
Circuit Small Debt Court within the district of which the defender 
resides, or to which he is amenable, or before the ordinary Small 
Debt Court, whose jurisdiction extends over the whole county, 
without applying to the Sheriff. Lords Justice-Clerk and Deas, 
Aberdeen Circuit, Steuart v. McGregor, Sept. 23, 1868, 40 Jurist 
654, 1 Couper 92. 

27. And be it enacted, That the Sheriff may, where sheriff 
the ends of Justice and the convenience of the Parties ™^*^" 
require it, adjourn and remove the further hearing of causes to : 
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^e?smaii ^^ proceduie in any Sequestration, Multiplepoinding, or 
Debt any other Cause, from his Ordinary Small Debt Court 
^"*'- to any of his Cii'cuit Small Debt Courts, and from any 
of his Circuit Small Debt Courts to his Ordinary or any 
other Circuit Small Debt Court, or to any Diet of his 
ordinary Court, to be there dealt with according to the 
Provisions of this Act, or to any other Time or Place 
specially appointed for the Purpose ; and such Order of 
Adjournment and Kemoval shall be held due Notice to 
the Parties of such Adjournment and Eemoval being 
made unless further Notice shall be ordered. 



Sheriff of 28. And whcrcas in the Upper District of Moray- 

hoid*2oaS shire which borders on the Kiver Spey, there is no Place 
irtGran. \j^ which Circuit Courts can be conveniently held, but 
such Court could be conveniently held in the Village of 
Grantown, situated in a detached Part of the County of 
Inverness, in the immediate Vicinity of the said District 
of Morayshire ; be it therefore enacted. That in Case it 
shall be directed by One of Her Majesty's Principal 
Secretaries of State that a Circuit Court should be 
established in Terms of this Act for the upper District 
of Morayshire, it shall be competent to the ^ SheriiS* of 
Morayshire, or his Substitutes, to grant Warrants and 
to hold Courts for the Trial of aU Causes competent 
under this Act, and to pronounce Judgment therein, 
within the said Village of Grantown, in the same Way 
and to the same Effect in all respects as if such Courts 
were held and Warrants were granted and Judgments 
pronounced within the said County of Moray ; and it 
shall also be competent to the Sheriff Clerk and Officers 
of Morayshire to issue Summonses and perform other 
Duties authorized by this Act within the Village of 
Grantown in like Manner as within the County of 
Moray.^ 



The above section is incorporated by section 6 of the Debts Becovery 
Act, except in so far as inconsistent with the provisions of that Act, 



r 
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^ The arrangements which this section provides have been 
altered by the provisions of " The Inverness and Elgin County 
Boundaries Act, 1870." 



29. And be it enacted, That an Account of the sheriff and 
travelling and other Charges incurred by the Sheriff l^^®'^ j,^^ 
and Sheriff Clerks in going to, living at, and returning peMes at " 
from the Places where such Circuit Courts shall be held co^s. 
as aforesaid shall be rendered annually in Exchequer 

with the other Charges of the Sheriffs, and such Ac- 
counts being there audited shall be allowed to an Amount 
for the Sheriff not exceeding Five Pounds, and for the 
Sheriff Clerk not exceeding One Pound Ten Shillings 
for each Court, and paid out of the public Kevenue of 
Scotland as the Charges of the Sheriffs are in use to be 
paid. 

30. And be it enacted. That no Decree given by any Decree not 
Sheriff in any Cause or Prosecution decided under the Ri'^ew^'ix. 
Authority of this Act shall be subject to Eeduction, S^p* *^ 
Advocation, Suspension, or Appeal, or any other Form vided. 

of Eeview, or Stay of Execution, other than provided 
by this Act, either on account of any Omission or Irre- 
gularity or Informality in the Citation or Proceedings, 
or on the Merits, or on any Ground or Keason what- 
ever. 



Court of Session not a competent Court o/Beview. — Mackay brought 
an action in the Small Debt Court at Dornoch, Sutherlandshire, 
against Graham, and obtained decree for £2, 7s. lOd., and 10s. id. 
of expenses, and he obtained a decree of furthcoming for these 
sums against Munro, mason in Dornoch, as the holder of funds 
belonging to Graham. Graham then brought an action of reduc- 
tion of these decrees in the Court of Session, on the allegation that 
his residence was in Fife, and that he had no domicile in Suther- 
landshire, and that the Sheriff had no jurisdiction. The action was 
dismissed as incompetent, and it was held that under the provisions 
of the 30th and 31st sections of this Act the only competent courts 
of appeal were the Circuit Court of Justiciary and the High Court 
respectively. It was observed by the Bench that " a distinction 
has been attempted to be made between defect of jurisdiction and 
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want of jurisdiction. But that distinction cannot be recognised ; 
for the statute did not contemplate anything less broad than cases 
where the Sheriff had not jurisdiction;" and further, "that the 
effect and policy of this Act was to shut the door of this Court 
against the review of everything bearing the form of a small debt 
decree, for which it opened the door of the Court of Justiciary." 
This case was subsequently appealed to the House of Lords by 
Mackay. Graham did not put in an appearance, but their Lordships, 
notwithstanding a lengthened argument from the appellant's 
counsel, affirmed the decision of the Court below. Graham v. Mackay, 
February 22, 1845, 7 D. 515, 17 Jurist 240; and House of Lords, 
March 13, 1848, 20 Jurist 340, 6 Bell 214. 

Patullo brought a small debt action against Lowden's trustees, 
for part of the expenses incurred by him in a case then suhjudice 
of the Supreme Court, and obtained decree. Lowden's trustees 
brought an action of reduction in the Court of Session, on the 
ground, inter alia, that the decree was incompetent, in respect that 
it was pronounced in a matter still in dependence before that Court. 
The action was dismissed, and it was held that under sections 30 
and 31 the Circuit Court of Justiciary and High Court are the only 
competent courts of review of cases decided under the authority of 
the Small Debt Act. Lowden v. Patullo, December 17, 1846, 9 D. 
281, 19 Jurist 102. The same principle was given effect to in 
Miller v. Henderson, February 7, 1850, 22 Jurist 240, 12 D. 656, 
which was an action of reduction of an alleged informal small debt 
decree and diligence following thereon. 

A summons at the instance of M*Ewan was dated 25th March, and 
the day of compearance mentioned in the copy served on Crombie, the 
defender, was the 13th of March. When the case was before the 
Supreme Court, as after mentioned, it was explained by M'Ewan that 
this was a clerical error, as in the principal summons the date of com- 
pearance was the 13th of May, and the marking on the back of the 
copy served on Crombie bore that the day of compearance was the 13th 
of May. The Sheriff gave decree in absence. A charge for payment 
followed, and in thirteen days thereafter Crombie's effects were 
poinded, in terms of the 20th section of this Act. Crombie then 
brought an action of damages before the Supreme Court against 
M*E wan, in respect that the citation was bad, and the decree therefore 
void ; and that the poinding was informal, because the schedule left 
for Crombie stated merely the goods poinded and their value, but did 
not state for what debt or at whose instance they were poinded. 
(See note to section 20.) The action was dismissed in respect (Ist) 
that by the 30th and 31st sections of this Act review by the Court 
of Session of a small debt decree is expressly excluded, and is con- 
ferred on the Circuit Court or High Court of Justiciary, and (2d) 
because the schedule of goods poinded gave all the information 
which the Act required. It was observed by the Lord Ordinary that 
the objections to the decree cannot be entertained so long as it 
stands unaltered and unreduced. Some warrants, such as those of 
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sequestration and the like, may be challenged without reduction, 
because they are generally granted ex partem and periculo petentis. 
But a decree of Court, ex facie regular, must be held a good warrant 
for competent diligence so long as it is not set aside. Court of 
Session, Crombie v. M*Ewan, January 17, 1861, 23 D. 333, 33 Jurist 
167. See reference to this case under sections 15 and 20. 

Reduction of irregular proceedings post causam, competent in the 
Court of Session. — An action of reduction was brought before the 
Supreme Court of an extract decree in the Small Debt Court of 
Ayrshire on the allegations of vitiation. It was alleged that the 
Sheriff had pronounced decree for £1, 14s. 7d. without expenses, 
and that the decree had been so entered in the book of causes, 
which was duly signed by the Sheriff, and that an extract had been 
issued by the Sheriff-Clerk for that amount, but that subsequently 
the sum, as it originally stood, had been erased in the book of causes, 
and had been deleted in the extract, and that in each case the sum of 
£2, 6s. 2d. had been substituted. The Lord Ordinary (Jerviswoode) 
dismissed the action as incompetent, and in his note he stated that 
it appeared to him, looking to the terms of the 30th and 31st sec- 
tions of the Act, and to the decisions of the Court in previous cases, 
that the remedy did not lie in that Court. The pursuer reclaimed. 
It was Tield that if the allegations made were correct this was not a true 
decree of the Sheriff which was sought to be reduced, and therefore that 
reduction was not excluded by this section ; and the competency of 
the action was consequently sustained. Observed : — ^The question to 
consider is, whether the Court is precluded from entertaining the 
present case by the 30th and 31st sections of the Small Debt Act. 
It appears that both these sections apply only to a process of review. 
The word ** incompetency," in the 31st section, must be held to 
apply to any incompetent act in the proceedings in causa^ and hefore 
judgment But this vitiation was not a judicial act nor a proceed- 
ing in causa. It was after decree, and post causam. The reduction 
of it as so vitiated is not a proceeding of the nature of review of the 
judgment, and is not excluded. Murchie v. Fairbairn, May 22, 
1863, 1 Macph. 800, 35 Jurist 493. 

Review by Sheriff in case of Imprisonment. — The 26 th section of 
The Sheriff Court Act, 1853, makes the following provision for 
review of cases under this Act : — 

"Provided always, that in any case in which a decree pro- 
nounced by the Sheriff in the Small Debt Court for any sum exceed- 
ing Eight pounds six shillings and eightpence, shall have been put 
to execution by imprisonment, the party so imprisoned shall be 
entitled to bring such decree under review of the Sheriff by way of 
suspension and liberation, and such suspension and liberation shall 
proceed in the form provided for summary petitions by this Act. " See 
infra, 158. 

31. And be it enacted, That it shall be competent Form of 
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Beviej^ to any Person conceiving himself aggrieved by any 
^'^^^ * Decree given by any Sheriff in any Cause or Prosecu- 
tion raised under the Authority of this Act, to bring the 
Case by Appeal before the next Court of Justiciary, or, 
where there are no Circuit Courts, before the High 
Court of Justiciary at Edinburgh^ in the Manner, and 
by and under the Kules, Limitations, Conditions, and 
Eestrictions contained in the before-recited Act passed 
in the Twentieth Year of the Keign of His Majesty King 
George the Second for taking away and abolishing the 
Heritable Jurisdictions in Scotland, except in so far as 
altered by this Act '} Provided always, that such 
^^^ ^^ Appeal shall be competent when founded on the Ground 
of Corruption or Malice and Oppression^ on the Part of 
the Sheriff, or on such Deviations in point of Form^ 
from the Statutory Enactments as the Court shall think 
took place wilfully, or have prevented substantial Jus- 
tice from having been done, or on Incompetency,* 
including Defect of Jurisdiction of the Sheriff; pro- 
^eofo vided also, that such Appeals shall be heard and 
heard, determined in open Court, and that it shall be compe- 
tent to the Court to correct such Deviation in point of 
Form, or to remit the Cause to the Sheriff with Instruc- 
tions or for rehearing generally,^ and it shall not be 
competent to produce or found upon any Document as 
Evidence on the Merits of the original Cause which was 
not produced to the Sheriff when the Case is heard, 
and to which his Signature or Initials have not been 
then affixed, which he is only to do if required, nor to 
found upon nor refer to the Testimony of any Witness 
not examined before the Sheriff, and whose Name is not 
written by him when the Case is heard upon the Eecord 
Copy of the Summons, which he is to do when specially 
No mt required to that Effect : Provided further, that no Sist 
^^^^ or Stay of the Process and Decree, and no Certificate 
turn, Qf Appeal shall be issued by the Sheriff Clerk, except 
upon Consignation of the whole Sum, if any, decerned 
for by the Decree and Expenses, if any, and Security 
found for the whole Expenses which may be incurred 
and found due under the Appeal. 
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See the sections of the Heritable Jurisdictions Act applicable 
to appeals from inferior courts, with csises cited, injra, 

^ It has been held that remitting a case from the Small Debt to 
the Ordinary EoU, under the provisions of the 14th section of the 
Small Debt Act, does not deprive parties of the right of appeal 
under the provisions of the above section. See the case of Campbell 
V, Grillies, under section 14, supra. 

Orkney and Shetland Appeals. — ^An appeal from the Small Debt 
Court at Lerwick was held to be competently brought to the 
Circuit Court at Inverness. Observed hy the Court : — The precept 
issued by the Lords of Justiciary in accordance with the Act of 
Adjournal, invited the lieges of Orkney and Shetland to bring their 
complaints to this Circuit. The fact that prisoners are taken from 
Orkney and Shetland to the High Court of Justiciary for trial — 
probably in consequence of the direct communication — does not 
prove that they might not have been tried here, for the public pro 
secutor may, if he deems it expedient, try every case that occurs at 
the High Court. (Lord Justice- Clerk, Inverness Circuit). Walker 
V, Moar, September 15, 1870, 43 Jurist 18, 8 Scot. Law. Eep. 41. 

2 It was observed from the Bench that malice need not be per- 
sonal malice on the part of the Sheriff, but what was done might 
be so grossly unjustifiable that the law would hold it equivalent to 
personal malice. An averment which resolved itself into a mere 
statement that the Sheriff had decided wrongly, was not necessarily 
a proper averment of malice. Philip v. Trustees of Forfar Build- 
ing Investment Co., Sept. 16, 1868, 41 Jurist 1, 1 Couper 87, Ee- 
ported more fully under section 5. 

A minute of agreement had been entered into for the sale of 
furniture by valuation, which was subsequently modified and altered 
by verbal agreement by all concerned, and with respect to which, 
afterwards, a dispute arose, and an action wa,s brought before the 
Small Debt Court at Wishaw, for a disputed balance of £\1 arising 
out of the transaction. The Sheriff-Substitute admitted parole 
proof as to the actings and verbal agreement subsequent to the 
written minute, and decided for the pursuer. Against this an ap- 
peal was taken on the ground of oppression. The appeal was dis- 
missed, and it was held that the question, whether under the circum- 
stances parole proof should have been admitted, was one of law, 
and is one peculiarly for the determination of the Sheriff. (Lords 
Justice-Clerk and Cowan, Glasgow Circuit). Hare v, NicoFs Trus- 
tees, May 4, 1871, 43 Jurist 389. 

' See the cases under the various sections in which appeals have 
been taken on the ground of alleged deviations in point of form. 

* Learmonth, Inspector of Poor of the parish of Polmont, sued 
Aitken for £3, Ss. Id., being his share of certain works rendered 
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necessary for the abatement of a nuisance caused by an open ditch 
in the vicinity of his property. These works were executed by the 
Board professedly under the Nuisance Eemoval Act (11 and 12 Vict. 
c. 123). The Sheriff gave decree. On appeal, an objection in point 
of form having been dismissed (see section 3, supra\ it was argued, 
that ** considering the complicated provisions of the statute upon 
which the question of the applicant's liability depended, the cause 
was manifestly unfit for trial under the Small Debt Act, and ought 
to have been remitted to the Ordinary Boll." Held that this plea 
did not amount to incompetency, but really resolved itself into an 
objection on the merits, which the Court were precluded from enter- 
taining. Appeal dismissed^ with five guineas expenses. (Lords 
Cowan and Handyside, Stirling). Aitken v. Learmonth, April 27, 
1855, 2 Irv. 156. See this case also under section 3. 

Gemme], the procurator-fiscal of Lanarkshire, took proceedings 
under the Lunacy Act, (20 and 21 Vict. c. 71), for the committal of 
Bittle, a dangerous lunatic. G-emmel afterwards brought an action 
in the Small Debt Court against the inspectors respectively for the 
Barony parish and the city parish of Glasgow, the former as the 
parish from which the lunatic was taken and sent, and the other as 
the parish of his settlement, calling them alternatively for payment 
of £12 of expenses incurred. The Sheriff gave decree against the 
Barony parish with expenses, and assoilzied the city parish, with- 
out expenses. Beattie, the inspector for the Barony parish, 
appealed to the Circuit Court, on the grounds (1st) that the sum- 
mons was irrelevant, because it did not libel the Lunacy Statute 
on which the claim was founded ; (2nd) that it did not state, as 
provided for in the Lunacy Act, that the parish of settlement could 
not be found ; and (3rd) that the decision of the case without a 
proof was, in the sense of the Small Debt Act, a deviation from 
statutory form, and amounted to oppression on the part of the 
judge, preventing substantial justice from being done. When the 
appeal came to be heard at the Circuit Court, Glasgow, it was ob- 
jected to as incompetent, and it was certified to the High Court of 
Justiciary. When the case was called before the High Court, that 
Court held the cause to be of a civil nature, and remitted it to the 
Court of Session, as prescribed by the 37th section of the Heritable 
Jurisdiction Act (20 Geo. II. c. 43) ; see infra. The appeal 
was then taken up by the Second Division, and after having been 
heard, was dismissed as incompetent^ as no reason of appeal was 
stated founded on defect of jurisdiction. The appellant was found 
liable to Gemmel in expenses, and to the inspector of the city parish 
in the sum of five guineas of expenses. (Court of Session). Beattie 
V, Gemmel, February 4, 1862, 24 D. 431, 34 Jurist 213. 

In an appeal to the Glasgow Circuit Court, it was held that the 
decree was contained in the Sheriff Court Book, which had been 
produced, and which was the best evidence of it that could be pro- 
duced. It was the only thing authenticated by the Sheriff. Objec- 
tions that neither the decree appended to the original summons nor 



1 VICT. CAP. 41. 131 

any certified copy thereof were produced were repelled. Had the 
Sheriff Court Book not been produced, one or other of these would 
have been necessary. It was held further ^ that an informality in the 
account appended to the summons went to the relevancy, and not 
to the competency of the action, and that there was no appeal on a 
question of relevancy. The appeal was therefore dismissed. (Lords 
Neaves and Jerviswoode, Glasgow Circuit). Sinclair v, Eosa, April 
25, 1863, 4 Irv. 319, 35 Jurist 511. 

Mackay, sanitary inspector for the burgh of Cardross, under the 
Public Health Act (30 and 31 Vict. c. 101), had incurred expenses 
amounting to 15s. in interring the infant of a poor woman, and he 
then raised an action against Paterson, the inspector of poor of the 
parish of Cardross, for payment, on the ground that the woman was 
a pauper and chargeable to the parish. The Sheriff gave decree, 
Paterson appealed, on the ground that the woman was not a pauper, 
and was not on the roll, and had not applied for or obtained 
parochial relief, and that the decision of the Sheriff was therefore 
incompetent. The Court were of opinion that the Sheriff had dis- 
posed of the case on the merits, and that the appeal was therefore 
incompetent. It was accordingly dismissed, with four guineas of 
expenses. (Lords Justice-Clerk and Cowan, G-lasgow Circuit), 
Paterson v. Mackay, September 27, 1872, 45 Jurist 5. 

Mosson, who was tacksman of Carnwath toll-bar, raised a 
summons before the Small Debt Court at Lanark, against Brash, 
for £2, 5s. of toll-dues. Brash admitted being due 19s. The 
account was correctly stated a,s regards the dates and number of 
times the horses and carts charged for had passed through the toll- 
bar, but Mosson had made a fresh charge for each time a cart 
passed on the same day with a new loading, while Brash disputed 
liability for more than one payment for the same cart in one day. 
The Sheriff-Substitute adopted the latter view, holding that this 
was according to the proper construction of the General Turnpike 
Act, and he accordingly gave decree for the balance only. But the 
provisions of the Local Turnpike Act, whereby a new charge was 
exigible for each time a cart passed with a new loading, were not 
taken into consideration. The case was first heard at a previous 
Circuit, and after debate, remit was made to the Sheriff of the 
County to ascertain on what grounds the Sheriff- Substitute had 
pronounced judgment. The Sheriff reported that the Local Act 
had not been pleaded to the Sheriff-Substitute. The appellant now 
pleaded that the decree ought to be recalled, and a remit made to 
the Sheriff-Substitute to rehear the case, and to pronounce judg- 
ment according to the statutory law applicable. The Court, how- 
ever, held that even if the Sheriff- Substitute had erred in his judg- 
ment, the error was committed in deciding the merits of the cause, 
which, by the Small Debt Act, they were precluded from consider- 
ing. Appeal dismissed, with four guineas costs. (Lords Justice- 
Clerk and Cowan, Glasgow Circuit). Mosson v. Brash, 27th Sep- 
tember 1872 45 Jurist 5. 
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Mackenzie, a trader, brought a summons in the Small Debt 
Court at Stomoway, against Murray, for £2, Os. 6d., being the 
balance of an account of small furnishings supplied to him between 
1833 and 1855, and for £1, 6s. for 13 years' interest thereon, 
making the sum altogether £3, 6s. 5d. The Sheriff struck off one 
item of 6s. 6d., and gave decree for the balance. The defender 
appealed. He stated that he had denied the account ; that it was 
long prescribed, that it was not proved by either writ or oath, and 
that his oath had not been taken although it had been tendered, 
and he pleaded that the Sheriff's judgment was subject to review 
on the grounds of malice and oppression, or, at least, of a wilful 
deviation from the statutory enactments, involving substantial 
injustice. It was held, not on the grounds of malice and oppres- 
sion, of which there was no trace, but on the ground of incompe- 
tency, that the judgment of the Sheriff was subject to review. 
Observed : — " The account has, on its face, undergone the triennial 
prescription, and by Act of Parliament, the provisions of which the 
Sheriff was bound to observe, it could only be proved by writ or 
oath. To support this judgment would be to sanction the disregard 
by the Sheriffs of an Act of Parliament very broad in its terms, 
and which they are bound to observe." The appeal was sustained, 
the judgment recalled, and remit made to the Sheriff to proceed 
with the cause, having regard to the provisions of the Triennial 
Prescription Act. (Lords Neaves and Jerviswoode, Inverness Cir- 
cuit.) Murray v, Mackenzie, April 21, 1869, 41 Jurist 394. 

M^Lachlan sued Tennant in the Small Debt Court at Airdrie for 
5s. 5d. of arrears of poor rates for the year to Whitsunday 1870, 
on a rental of £4, 10s. This was the rent stated in the valuation 
roll, which was produced. The defender pleaded, and proved, that 
the real rent was less than this sum. The Sheriff-Substitute held 
that the valuation roll was not conclusive, and that the presumption 
of the rent there stated must give way to contrary evidence, and he 
assoilzied the defender. On appeal to the Circuit Court, remit was 
made to the Sheriff of Lanarkshire to inquire into the circumstances, 
and to report to the next Circuit Court. When the case again came 
up the appeal was sustained, and remit made to the Sheriff-Substi- 
tute to decern in terms of the summons. Observed: — It was entirely 
out of the power of the Sheriff- Substitute to go back upon the valu- 
ation roll, when the assessment has once been imposed in terms of 
the money value found on the roU. If a party were improperly 
assessed under the Valuation Act, he had a specific remedy under 
that Act. (Lord Justice -Clerk, Glasgow Circuit.) M'Laohlan v. 
Tennant, May 4, 1871, 43 Jurist 390. 

The Inspector of the Poor at Ferry-Port-on -Craig raised an 
action in the Sheriff Small Debt Court at Cupar-Fife against the 
trustee on a sequestrated estate, for poor-rates assessed on and owing 
by the bankrupts prior to their sequestration, and the Sheriff-Substi- 
tute gave decree. On appeal it was held that this was manifestlyin- 
competent, and in violation of the express provisions of the Bank- 
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ruptcy Act. The proper course for the inspector to have adopted 
was to have lodged, under the proyisions of that Act, a claim with 
the trustee. Appeal sustained. (Lords Justice-Clerk and Deas, 
Perth Circuit). Donaldson v. White, May 8, 1871, 44 Jurist 1. 

* See the case of |Mosson v. Brash, supra, where this course was 
adopted. 



32. And be it enacted, That the following and no Fees to be 
other or higher Fees or Dues of Consignation shall be **^®°* 
allowed to be taken for any Matters done in any Cause 
or Prosecution raised under the Authority of this Act: — ^ 

Clerk^s Fees in Causes under this Act. 

Summons, including Precept of Arrestment, One Shil- 
ling : 

Each Copy for Service, Sixpence : 

Entering in Procedure Book, Sixpence : 

Renewed Warrant to Arrest on Dependence, and enter- 
ing in Book, One Shilling : 

Certificate loosing Arrestment, One Shilling : 

Bond of Caution, One Shilling and Sixpence : 

Second Diligence for compelling Witnesses or Havers to 
attend, One Shilling : 

Decree, including Extract, if demanded. One Shilling : 

Hearing after Decree in Absence, One Shilling and Six- 
pence : 

Indorsation of Decree or Warrant, and entering in Book, 
One Shilling : 

Receiving Report of Sequestration and Appraisement, 
and entering in Book, One Shilling : 

Receiving Report of Sale under Sequestration, and 
entering, One ShiUing : 

Receiving Report of Poinding and Sale, and entering. 
One Shilling and Sixpence : 
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Oficer^s Fees, including Assistants. 

Citation of a Party or Intimation of Counter Claim, and 
Execution of Citation given personally, One Shilling : 
Ditto, ditto, if Citation not given personally. Sixpence : 
Citation of a Witness or Haver, Sixpence : 
Charging on Decree, and returning Execution of Charge, 

One Shilling : 
Arrestment, and returning Execution thereof, Sixpence: 
Intimation of loosing Arrestment, and Execution thereof. 

Sixpence : 
Poinding or Sequestration and Inventory, Two Shillings 

and Sixpence : 
Sale and Keport, Two Shillings and Sixpence : 
Officer's Travelling Expenses, for each complete Mile 
from the Cross or Tron or other usual Place of 
Measurement in the Town or Place where the Court is 
held, where there is any such, or if there be none 
such, then from the Court House of such Town or 
Place to the Place of Execution or Service, the Dis- 
tance travelled in returning after Execution of the 
Duty not to be reckoned. Sixpence : 
Assistants, each per Mile, in the same Manner, Four- 
pence. 

Crier^s Fee. 

For calling each Causej One Penny, Payable when Sum- 
mons is issued. 

^ See the decision in the case of Steuart v. Bain, under section 
18 of the Debts Kecovery Act, 1867. 

TaWe of 33. And be it enacted. That an exact Copy of the 

printed and inmicdiately preceding Section of this Act shall be 

hungup, printed on each Summons or Complaint, and on each 

Service Copy thereof, and shall also be at all Times hung 

up in every Sheriff Clerk's Office, and in every Sheriff 
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Court Place during the holding of any Sheriff's Small 
Debt Court ; and any Sheriff Clerk from whose Ofl&ce 
any Summons or Service Copy thereof shall be issued 
not having such Copy of the said Section printed thereon, 
or at any time omitting to have such Copy hung up in 
his Office or in the Sheriff Court Place as aforesaid, or 
not causing the Eoll of Causes each Court Day to be 
publicly exhibited, or not causing the Number and 
Names of the Parties in such Eoll to be called in their 
Order as aforesaid, except with Leave of the Sheriff 
upon Cause shown in open Court, shall be liable in a 
Penalty not exceeding Forty Shillings, to be recovered 
at the Instance of any Person who shall prosecute for 
the same, and to be disposed of as the Sheriff shall 
direct. 

34. And be it enacted. That in all or any of the officers ne 
Cases above mentioned, where any Decree or Warrant ^^^ be 
shall have been indorsed as aforesaid, the Sheriff's Officer ^^ 
of the County where such Decree or Warrant has been 
originally issued, as well as of any County wherein the 
same is indorsed, are hereby authorized and required to 
obey and enforce such Decree or Warrant within such 
other County ; and any Sheriff's Officer failing to report PenaUy ot 
any Sequestration or Poinding and Sale as above v^Kjrf *^ 
directed, or violating or neglecting any other Duty in- ^^H^' 
trusted to him under this Act, or wilfuUy acting con- poindinsit 
trary to any Provision thereof, shall be liable in a 
Penalty not exceeding Forty Shillings, to be recovered 
at the Instance of any Person aggrieved thereby, and 
to be disposed of as the Sheriff shall direct, reserving 
always all further Claim of Damages otherwise com- 
petent agaiast any such Officer, and without Prejudice 
to the Sheriff's lawful Authority to remove and punish 
all Officers of his Court for Misbehaviour or Malversa- 
tion in Office. 



The above section is incorporated hy section 5 of the Dehts Recovery 
Act J except in so far as inconsistent with the provisions of that section. 
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Privileged 35. And be it enacted, That no Person whatsoever 
nom- shall be exempt from the Jurisdiction of the Sheriff in 
empt. gj^y Cause or Prosecution raised under the Authority of 

this Act on Account of Privilege, as being a Member of 

the College of Justice, or otherwise. 



The above section is incorporated by section 5 of the Debts Becovery 
Acty except in so far as inconsistent with the provisions of that section. 



Courts may 36. And be it enacted, that in all Causes and Pro- 
iScansM^ secutions wherein the Debt, Demand, or Penalty shall 




Expenses and Fees of Extract, which shall in future be 
brought or carried on before any Court not according 
to the summary Form herein provided, it shall be lawful 
for the Judge in such Court notwithstanding to allow 
no other or higher Fees or Expenses to be taken or paid 
than those above mentioned. 



The above section is incorporated by section 5 of the Debts Recovery 
Acty except in so far as inconsistent with the provisions of that section. 



Meaning of 37. And bc it cuactcd, That in all Cases in this 
this Act^ Act, or in the Schedules hereto annexed, the Word 
" Sheriff" shall be held to include Sheriff-Depute and 
Steward-Depute, and Sheriff-Substitute and Steward- 
Substitute ; the Words " Sheriff-Substitute" to include 
Steward-Substitute ; the Words " Sheriff Court" to in- 
clude and apply to the Court of the Sheriff or Steward 
or their Substitutes ; the Words " Sheriff Clerk" to in- 
clude Steward-Clerk and Depute Sheriff Clerk and 
Depute Steward Clerk ; the Word '' Shire" or " County" 
to include Stewartry ; the Word '* Sheriffdom" to in- 
clude and be included in the Words Shire, County, or 
Stewartry ; the Word " Person" to extend to a Partner- 
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ship, Body Politic, Corporate, or Collegiate, as well as 
an Individual; the Word ''Landlord" to include any 
Person having a Eight to exact Eent, whether as Owner, 
Liferenter, Heritable Creditor in Possession, principal 
Tenant, or otherwise ; and every Word importing the 
Singular Number only shall extend and be applied to 
several Persons or Things as well as one Person or 
Thing ; and every Word importing the Plural Number 
shall extend and be applied to pne Person or Thing as 
well as several Persons or Things, and every Word im- 
porting the MascuKne Gender only shall extend and be 
applied to a Female as well as a Male : Provided always, 
that those Words and Expressions occurring in this 
Clause to which more than One Meaning is attached 
shall not have the different Meanings given to them by 
this Clause in those Cases in which there is anything 
in the subject or Context repugnant to such Construction. 

38. And be it enacted. That this Act may be re- Act iw be 
pealed, altered, or amended by any Act or Acts to be &r^^ 
passed during the present Session of Parliament. 



SCHEDULES to which the foregoing Act refers. 



SCHEDULE (A.) 

No. 1. 

Summons or Complaint in a Civil Cause. 

A By Sheriff of the Shire of to 

Officers of Court, jointly and severally. 

Whereas it is humbly Complained to me hy C D 
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[design him,'] that E F [design him,'] Defender, is owing 
the Complainer the Sum of [here insert the 

Origin of Debt or Ground of Action, and whenever 
possible the Date of the Cause of Action or last Date 
in the Account,] which the said Defender refuses or 
delays to pay ; and therefore the said Defender ought 
to be decerned and ordained to make Payment to the 
Complainer, with Expenses : Herefore it is my Will, 
that on Sight hereof ye lawfully summon the said De- 
fender to compear before me or my Substitute in the 
Court House at upon the Day of 

at of the Clock, to answer 

at the Complainer's Instance in the said Matter, with 
Certification, in case of Failure, of being held as con- 
fessed ; requiring you also to deliver to the Defender a 
Copy of any Account pursued for, and that ye cite 
Witnesses and Havers for both Parties to compear at 
the said Place and Date, to give Evidence in die said 
Matter ; and in the meantime that ye arrest in security 
the Goods, Effects, Debts, and Sums of Money belonging 
to the defender as accords of Law. Given under the 
Hand of the Clerk of Court at the 

Day of 

J P, Sheriff-Qerk. 



The above fiyrm of summons, with the exception of the warrant for 
citation of witnesses and havers, is adopted hy section 3 of the Debts 
JRecovery Act, 1867. 

As to the form of summons, see the several cases cited under section 
3, supra. 



No. 2. 

Citation for Defender. 

E F, Defender, above designed, you are hereby 
summoned to appear and answer before the Sheriff in 
the Matter, and at the Time and Place, and imder the 
Certification set forth in the above Copy of the Sum- 
mons or Complaint against you. 
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This Notice, served upon 

the Day of by me, 

J r, Sheriff-Officer. 

No. 3. 

Execution of Citation of Defender. 

Upon the Day of One thousand 

eight hundred and I duly summoned the 

above-designed E Fy Defender, to appear and answer 
before the Sheriff in the Matter, and at the Time and 
Place, and under the Certification above set forth. This 
I did by leaving a full Copy of the above Summons or 
Complaint, with a Citation thereto annexed,^ 
for the said Defender [in his hands personally, or other- 
wise as the Case Toay 6e.] 

J r, Sheriff-Officer. 

'*' If there is an Account mentioned in the Complaint, the Officer must 
serve a Copy of it along with a Copy of the Summons or Complaint. 

No. 4. 

Execution of Notice of Counter Claim hy Defender 

against Pursuer.^ 

Upon the Day of I gave 

Notice to (7 jD, Pursuer, of the above Counter Account 
[or Claim] intended to be pleaded against him by E F, 
Defender in the Small Debt Action to which the said 
Defender was summoned to appear before the Sheriff at 

upon the Day of at 

of the Clock. This I did by leaving a Copy 
of the above Account [or Notice of Claim, shortly 
explaining it^ for the said Pursuer [in his hands per- 
sonally, or otherwise as the Case may 6e.] 

J r, Sheriff-Officer. 

^ I^orm No, 4 has not heen adopted hy the Debts Recovery Acty nor 
is it required under the proviBions of that Act. 
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No. 5. 
Citation for Witnesses. 

M N [design him,^ you are hereby summoned to 
appear before the Sheriff of the Shire of 
or his Substitute, in the Court House at 
upon the Day of One thousand 

eight hundred and at of the Clock, 

to bear Witness for the [Pursuer or Defender as the 
Case may be,'] in the Summons or Complaint at the 
Instance of C D [design him,'] against E F [design 
him,] and that under the Penalty of Forty Shillings if 
you fail to attend. 

This Notice served on the Day of 

by me, 

J T, Sheriff-Officer. 

No. 6. 

Execution of Citation of Witnesses. 

Upon the Day of One thousand 

eight hundred and I duly summoned M N, 

&c. [design them,] to appear before the Sheriff of the 
Shire of or his Substitute, in the Court 

House at upon the Day of 

One thousand eight hundred and 
at of the Clock, to bear Witness for the 

in the Summons or Complaint at the 
Instance oi C D [design him,] against E F [design 
him.] This I did by delivering a just Copy of Citation, 
signed by me, to the said M N [personally, or other-- 
wise, as the case may be.] 

J T, Sheriff-Officer. 

No. 7. 

Decree for Pursuer in a Civil Cause. 

At the Day of 

One thousand eight hundred and the Sheriff 
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of the Shire of finds the within-designed 

Defender, liable to the Pursuer in the Sum 
of with of Expenses, and decerns 

and ordains instant Execution by Arrestment, and also 
Execution to pass hereon by Poinding and Sale and 
Imprisonment, if the same be competent, after 
free Days. 

J P, Sheriff-Clerk. 

No. 8. 
Surmnons of Complaint for Statutory Penalty, 

A By Sheriff of the Shire of to 

Officers of Court, jointly and severally. 

Whereas it is humbly complained to me by C jD, 
Procurator Fiscal of Court, \or where a private Party 
onlyi] G H [designation^ [or where a private Party 
"prosecutes with the Concurrence of the Procurator 
Fiscal^ G Hy with Concurrence of C jD, Procurator 
Fiscal of Court, that E jP, [designation^ Defender, 
has incurred the Penalty of ' imposed by 

the Act of Parliament [mention the Act^l 
the said Defender having [state the Offence^ specifying 
Time and Place ;] therefore the said Defender ought to 
be decerned and ordained to make payment of the said 
Penalty, with Expenses^ [state to whom and^ in what 
proportions payable, and the Term of Imprisonment 
where the samie is the Mode of Recovery :] Herefore it 
is my Will, that on Sight hereof ye lawfiilly summon 
the said Defender to compear before me or my Substi- 
tute in the Court House at upon the 
Day of at of the Clock, to answer at 
the Complainer's Instance in the said Matter, with 
Certification, in Case of Failure, of being held as con- 
fessed ; and that ye cite Witnesses and Havers for both 
Parties to compear at the same place and Date to give 
Evidence in the said Matter. Given under the Hand 
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of the Clerk of Court at the 

Day of 

J P, Sheriff Clerk. 
Concurs C Z), Procurator Fiscal. 

\For Citation for Defender and Execution thereof , 
and Citation for Witnesses and Execution 
thereof^ see Nos. 2, 3, 4, and 5, respectively.'^ 

^ When a prosecution for any statutory penalty is brought 
before any court otherwise than as here provided for, the provisions 
of the 38th section, whereby it shall be lawful for the judge to limit 
the expenses to those provided by this Act, will be held to apply. 

No. 9. 
Decree for ProsecutoY in Prosecution for Penalty. 

At the ' Day of One 

thousand eight hundred and the Sheriff of 

the Shire of finds that the within-designed 

E F^ Defender, has incurred the Penalty of 
as libelled, payable to \if there is a Power to 

mitigate and Mitigation^ addy " which is hereby miti- 
gated to the sum of • ,"] and also finds the 
said Defender liable in of Expenses to the 
Complainer, and decerns and ordains instant Execution 
by Arrestment, and also Execution by Poinding and 
Sale and Imprisonment, if the same be competent 
[stating the Term of Imprisonment ^ where it is Jixed^ 
after free Days. 

J P, Sheriff-Clerk. 

No. 10. 
Decree of Absolvitor, with Expenses. 

[The following will answer either for Civil Causes or Prosecutions for Penalties.'] 

At the Day of 

One thousand eight hundred and the Sheriff of 

the Shire of assoilzies the within-designed E F, 

Defender, from the within Complaint, and finds the 
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within-designed C 7), Pursuer, liable to him in the 
Sum of of Expenses, and decerns and 

ordains instant Execution by Arrestment, and also Exe- 
cution to pass hereon by Poinding and Sale after 

free Days.* 

J P, Sheriff-Clerk. 

* Where the Pursuer does not return the original Summons, the aboye 
Decree may be written on the Copy served on the Defender. 

No. 11. 

Charge on Decree. 

E F, above designed, you are hereby charged to 
implement the Decree of which, and of the complaint 
whereon the same proceeded, the above is a Copy, 
within Days from this Date, under pain 

of Poinding and Sale without further Notice. This 
Charge given by me, on the Day of 

before P [design him.^ 

J r, Sheriff-Officer. 

No. 12. 
Execution of Charge. 

[To he on the same Paper with the Complaint and Decree,"] 

On the Day of One thousand 

eight hundred and I duly charged E F^ 

above designed, to implement the above Decree, within 
the Time and under the Pains therein expressed. This 
I did by delivering a just Copy of the foregoing Com- 
plaint and Decree, and a Charge thereto annexed sub- 
scribed by me, to the said E F [personally, or as the 
Case may be"], before P [design hirri], Witness hereto, 
with me subscribing. 

J T, Sheriff-Officer. 
P, Witness. 
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SCHEDULE (B.) 

Summons of Sequestration and Sale at the Instance of 

a Landlord. 

A By Sheriff of the Shire of to 

Officers of Court, jointly and severally. 

^ Whereas it is humbly complained to me by C Z), 
Pursuer, [design hirn\, that E F^ Defender, [design him'], 
is owing to the Pursuer the sum of , being 

the Eent for [describe the Premises], possessed by him 
from to [if any partial Payments 

have been made let them be here stated], and which 
Eent [or Balance of Eent, as the case may be], the said 
Defender refuses or delays to pay ; therefore Warrant 
ought forthwith to be granted to inventory, appraise, 
sequestrate, and if need be, secure the Goods and Effects 
upon or within the said Premises, and Decree ought to 
be pronounced decerning the Defender to make payment 
of the said Rent [or balance of Rent, as the Case may 
be], to the Pursuer, with Expenses, and Warrant ought 
also to be granted to Sell the Goods and Effects 
Sequestrated in Payment of the said Rent [or Balance 
of Rent, as the Case may be], and Expenses : Herefore 
it is my Will, that on sight hereof ye lawfully Summon 
the said Defender to compear before me or my Sub- 
stitute, within the Court House of upon the 
day of at of the Clock, to answer at 
the Pursuer's Instance in the said Matter, with Certifi- 
cation, in case of Failure, of being held as confessed, 
and Decree and Warrant pronounced as craved : And 
my Will further is, that ye forthwith Inventory, Seques- 
trate, and if need be. Secure the Goods and Effects 
upon or within the said Premises until the further 
Orders of Court, or until the said Defender shall make 
Payment to the Pursuer of the Amount of the Rents 
pursued for, with the Expenses, or shall consign in the 
hands of the Clerk of Court the Amount of the Rents 
pursued for, with Two Pounds Sterling to cover Ex- 
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penses; and that ye cite Witnesses and Havers for 
both Parties to compear at the said Place and Date, to 
give Evidence in the said Matter.^ Given under the 
Hand of the Clerk of Court at 
the day of 

J P, Sheriff Clerk. 

\_AfteT hearing the Cause, the Decree and Procedure 
in the Sequestration and Sale will he similar to the 
Forms in ordinary Causes^ the Words "Seques- 
tration" and "sequestrated'' being introduced 
when necessary^ instead of "poinding" and 
" poinded."] 

^ By section 28 of the Sheriff Court Act, 1853, the provisions of 
this Act are extended to the trial and determination of all sequestrar 
tions applied for currente termino, or in security. In such cases the 
necessary alterations will require to be made on the form of the 
summons. 

■ When this form is used under the provisions of the Debts 
Eecovery Act, the warrant to cite witnesses and havers will be 
omitted. See section 3 thereof. 



SCHEDULE (C.) 
Arrestment on the Dependence of an Action. 

By virtue of a Warrant of the Sheriff of the Shire 
of , given under the Hand of the Clerk of 

Court at on the day of 

for Arrestment on the Dependence of an Action raised 
before the said Sheriff at the Instance oi C D [design 
him,'] Complainer, against E F [design him,'] Defender, 
I hereby fence and arrest, in the hands of you K L 
[design him,'] all Sums of Money owing by you to the said 
Defender, or to any other Person, for his Use and Be- 
hoof, and all Goods and Effects in yotir Custody belong- 
ing to the said Defender [or, in the case of Ships or 
Maritime Subjects, say, I hereby fence and arrest the 
Ship M oi Is presently lying in the Harbour of 0, 
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with her Boats, Furniture, and Apparelling, or other 
Maritime Subjects,] and that to an Amount or Extent 
not exceeding the Value of Eight Pounds Six Shillings 
and Eightpence, [Twelve Pounds] Sterling, all to remain 
under sure Fence and Arrestment at the Complainer's 
Instance, until due Consignation be made, or until suffi- 
cient Caution be found as accords of Law. This I do 
on the day of before O P 

[design himi] by Delivery of a Copy of this Execution 
to you [personally, or as the Case may be.] 

J T, Sheriff Officer. 



Execution of Arrestment on the Dependence of an 

Action. 

[To he on the same Paper with the Summons or other Warrant of Arrestment."] 

Upon the day of , One thousand 

eight hundred and , betwixt the Hours of 

and , by virtue of the foregoing War- 

rant of Arrestment, I lawfully fenced and arrested in the 
Hands of K L [design him,] all Sums of Money owing 
by him to the foresaid E F, Defender, or to any other 
Person for his Use and Behoof, and all Goods and Effects 
in the Custody of the said Arrestee belonging to the said 
Defender, [or, in case of Ships or Maritime Subjects, as 
before,] and that to an Amount or Extent not exceeding 
the Value of Eight Pounds Six Shillings and Eight- 
pence [Twelve Pounds] Sterling, all to remain under 
sure Fence and Arrestment, at the foresaid Complainer's 
Instance, untU due Consignation be made, or. until suffi- 
cient Caution be found as accords of Law. This I did 
by delivering a just Copy of Arrestment, subscribed by 
me, to the said Arrestee personally [or as the Case may 
be,] before P [design him,"] hereto with me subscrib- 
ing. 

P, Witness. J T, Sheriff Officer. 
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Bond or Enactment of Caution for Loosing Arrestment. 

At on day of 

One thousand eight hundred and , compeared 

G H [design him,'] who hereby judicially binds himself, 
his Heirs, Executors, and Successors, as Cautioners acted 
in the Sheriff Court Books of the Shire of , 

for E F [design him,] common Debtor, against whom 
Arrestment was used at the Instance of C D [design 
him,] in the Hands oi K L [design him,] on the 

Day of in virtue of [describe the 

Warrant,] dated the Day of , 

that the Sums of Money, Goods and Effects owing or 
belonging to the said common Debtor arrested as afore- 
said, shall be made forthcoming as accords of Law. 

GH. 

Certificate for Loosing Arrestment used on the Depen- 
dence of an Action. 

Whereas Arrestment was used on the Dependence 
of an Action at the Instance oi C D [design him,] 
against E F [design him,] in the Hands oi K L [design 
him, or as the Case may 6^,] on the Day of 

, by virtue of a Warrant of the Sheriff of 
the Shire of given under the Hand of 

the Clerk of Court at the Day of 

: And whereas the said E F has now 
made sufficient Consignation in the Hands of the Sheriff 
Clerk of [or, if Caution has been found, 

say] has found sufficient Caution acted in the Sheriff 
CoTirt Books of hjGff [design him,] his 

Cautioner [here state the Nature of the Caution^ in 
order to the loosing of the said Arrestment, warrant for 
loosing the said Arrestment is hereby granted accord- 
ingly. Given under the Hand of the Clerk of Court at 

the Day of 

J P, Sheriff Clerk. 
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Intimation of Loosing Arrestment. 

{To he on the fame Paper with a Copy of the foregoing Warrant. 1 

K L [design him^ take notice, That by virtue of the 
Warrant whereof the above is a Copy of the Arrestment 
on the Dependence of the Action above mentioned, used 
in your Hands at the Instance of the foresaid G D 
against the foresaid E F^ is loosed and taken off. This 
Notice served on the Day of by me, 

J T, Sheriff Officer. 
Execution of Intimation of Loosing Arrestment 

{To he on the tame Paper with the original Warrant for looting the Arrestment."] 

Upon the Day of One thousand 

eight hundred and I duly intimated the 

above Warrant to K L [design him^'] Arrestee. This I 
did by lea^dng a full Copy thereof and Intimation 
thereon, subscribed by me, for him [in his Hands per- 
sonally, or a>s the Case mxiy be.'] 

J T, Sheriff Officer. 



SCHEDULE (D.) 
Summons of Complaint in Cases of Forthcoming. 

A By Sheriff of the Shire of to 

Officers of Court, jointly and severally. 

Whereas it is humbly complained to me by (7 2) 
[desig7iation^ upon and against K L [designation^ 
Arrestee, and E F [designation^ common Debtor, that 
the said common Debtor is owing the Complainer the 
Sum of contained in [describe shortly 

the Decreet^ or Bill, or Bond et ccBtera, by which the 
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Debt is constituted y"] and that the Complainer on the 
Day of Years, in virtue of a Warrant 

by dated the Day of , 

arrested in the Hands of the Arrestee [here insert the 
Terms of the Arrestment usedy"] which ought to be made 
forthcoming to the Complainer : Therefore the said 
Arrestee, and the said common Debtor for his Interest, 
ought to be decerned and ordained to make forthcoming, 
pay, and deliver to the Complainer the Money, Goods, 
and Effects arrested as aforesaid, or so much thereof as 
will satisfy and pay the said Sum of 
owing to the Complainer as aforesaid : Herefore it is 
my Will, that on sight hereof ye lawfulty summon the 
said Arrestee, and the said common Debtor for his 
Interest, to compear before me or my Substitute in the 
Court House at upon the Day of 

Years, at of the Clock, to answer 

at the Complainer's Instance in the said Matter, with 
Certification in case of Failure of being held as con- 
fessed ; and that ye cite Witnesses and Havers for both 
Parties to compear at the said Place and Date to give 
Evidence in the said Matter.^ Given under the Hand 
of the Clerk of Court at the 

Day of Years. 

J P, Sheriff Clerk. 

[The Citations and Executions ^ and Decree for the 
Defender y with Expenses^ may he the same 05 in 
Schedule (A).'] 

1 When this form is used under the provisions of the Debts Ke- 
covery Act, the warrant to cite witnesses and havers will be omitted. 

Decree for the Pursuer in Cases of Forthcoming. 

At the Day of One 

thousand eight hundred and the Sheriff 

for the Shire of decerns and ordains the 

within-designed Arrestee, to make forth- 

coming pay, and deliver to the also within-designed 
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Pursuer \if the Arrestee has Money 
an^ested in his Hands the rest of the Judgment will he the 
same as in ordinary Cases ; if there are Goods and effects 
to he made forthcoming the rest of the Judgment tvill be as 
follows:'] the arrested Goods and Effects following ; vide- 
licet, , and Grants Warrant to sell the 
same, or as much thereof as will Satisfy the Sum of 

and of Expenses of Process 

and the Expense of Sale ; and failing the said Arrestee 
making forthcoming, and delivering the said Goods and 
Effects within , then to make Payment to 

the said Pursuer of the said Sum of , 

for Kecovery of which Sums, the said Period being 
elapsed without forthcoming and Delivery of the said 
Goods and Effects, ordains instant Execution by Arrest- 
ment, and also Execution to pass hereon by Poinding 
and Sale and Imprisonment, if the same be competent, 
after free days. 

J P, Sheriff Clerk. 



SCHEDULE (E.) 

Summons of MuMplepoinding. 

A B, Sheriff of the Shire of to 

Officers of Court, jointly and severally. 

Whereas it is humbly shown to me by A B^ Pur- 
suer, [design him,] that he is Holder of [here state the 
Fund or Subject in medio^ and if necessary refer to the 
Account thereof produced,] belonging to E F, common 
Debtor, [design him,] which Fund the Pursuer is ready 
to pay [or deliver] to the said common Debtor, or to 
whomsoever shall be found to have best Eight thereto, 
but he is distressed by Claims being made thereon by 
the Persons following, videlicet, [here state the Names 
and Designations of all the Claimants, so far as Tmoum 
to the Holder or Raiser of the Action;] wherefore the 
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said Pursuer ought to be found liable only in once and 
single Payment [or Delivery] of the said Fund or Sub- 
ject to whomsoever of the said Parties or others inter- 
ested shall be found by me to have best Eight thereto 
[or in the meantime Consignation ought to he ordered of the 
Fund or Subject or Sale of the Subject in medio'] deduct- . 
ing the Pursuer s Expenses, and Decree ought to be 
pronounced accordingly, and all other Parties ought to 
be prohibited from molesting the Pursuer thereanent in 
all Time coming : Herefore it is my Will, that on Sight 
hereof ye lawfully summon the said common Debtor 
and the said Claimants [and in case of the Action being 
raised by a Claimant in name of the Holder^ it will be 
necessary also to summon the nominal Pursuer^ to com- 
pear before me or my Substitute in the Court House of 

upon the Day of at 

of the Clock, to attend to their several In- 
terests in the said Matter, with Certification in case of 
Failure of being held as confessed ; requiring you also 
to deliver to the said common Debtor a Copy of any 
Account produced with the Summons, and that he cite 
Witnesses and Havers for all Parties to compear at the 
said Place and Date to give Evidence in the said 
Matter.^ Given under the Hand of the Clerk of the 
Court at the Day of 

J P, Sheriff Clerk. 

^ V^hen this form is used under the provisions of the Debts Ke- 
covery Act, the warrant to cite witnesses and havers will be omitted. 

Form of Claim in Multiplepoinding. 

I, A jB, [design him,] hereby Claim to be preferred 
on the Fund in the Multiplepoinding raised in Name of 
[mention the Raiser] against [mention the Defenders^] for 
[state the Claim] of Principal due to me by [here state 
generally the Ground of Debt, whether by Bond, Bill, 
Account J dc.j as the Case may be,] with Interest from 

with Expenses. 

AB. 
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Form of Interlocutor of Preference. 

Prefers \here design him^ Claimant for [here s'pecify 
the SurrC] 

[To he signed by the Sheriff.'] 

[The Citations and Procedure to he as nearly as 
may be in the Forms in other Causes, and 
Warrant to sell the Subjects forming the Fund 
in medio to be granted and carried into effect in 
the ordinary Form.] 



SCHEDULE (F.) 



No. 


Dates of 
Complaints 


Pursuers. 


Defenders. 


Nature 

and 
Amount. 


How 
cited. 


By what 
Officer. 


Leave and 

Cause of 

Procurators* 

Appearance. 


Interlocu- 
tors and 
Decrees. 
















• 





N, B, — After the Name of each Pursuer and Defender let the letter P or 
A be added, in order to mark whether the Party was present or absent when 
the Cause was called ; and should the Party appear by or with any other 
Person or a Procurator, his or her Name shall be marked as so appearing. 
Let Expenses be also entered imder the Head of '* Interlocutors." 
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SCHEDULE (G.) 
Report of Sequestration or Poinding and Sale. 

\Tohe varied according to Circumstanees,'] 

Eeport of the Sequestration or Poinding and Sale 
at the instance oi C D [design him^ against E F 
[design him.~\ 



Lots. 


Effbots. 


Appraised at 


Sold at 


1. 


An Eight-Day Clock, 


£ 8. D. 

4 


£ 8. D. 

4 10 


2. 


Six Chairs at 6s., 


1 16 


1 18 


3. 


One Table, .... 


8 


8 


4. 


One Chest of Drawers, . 


1 12 


1 12 


7 16 


8 8 



Upon the Day of 

thousand eight hundred and 
Hours of and 

Decree of the Sheriff of 
Hand of the Clerk of Court at 



One 

between the 

by virtue of a 

given under the 

on the 



Day of at the Instance of 

C D above designed, against E F^ above designed, for 
Payment of the Sums of I passed with 

the Witnesses and Appraisers after named and designed 
to , and then and there, after de- 

manding Payment of the Sums contained in the said 
Decree past due, and Payment not being made, I 
poinded the Effects above enumerated belonging to the 
said Debtor, and after making an Inventory or List 
thereof, and getting the same duly appraised on Oath 
at the several Values respectively above specified in 
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the first Colunm, and amounting in all to [here insert 
the Amount in Words,'] and leaving a Copy of such 
Inventory or List and Appraisement with the said 
Debtor personally [or as the Case may 6^,] I carried 
the said Effects to the of [or as 

the Case may be,] and there betwixt the hours of 

and and after public Notice 

of at least Hours, I sold the said Effects by 

public Eoup to the highest Bidder, at the prices above 
specified in the Second Column for each Lot respec- 
tively,"^ and amounting in all to [here insert the awx)unt 
in Words ;] these things were so done before and with 
P and Q R [design ffiem,] Witnesses and Appraisers, 
in the Premises hereto with me subscribing. 

O. P., Witness and Appraiser. 
Q.E., Witness and Appraiser. 

Keported to the Sheriff Clerk of the Shire of 
at the Day of 

by me, 

J T, Sheriff Officer. 

The above Schedule^ along with section 20, wherein reference is made 
to itf is incorporated in express terms by the Debts Recovery Act, sec- 
tion 16, 

* If the Effects are not sold, the Tenor of the Report must he altered according 
to the State of the Fact ; for instance, [** I exposed the said Goods and Effects 
to public Sale, but no Person having offered the appraised Value, therefore 
I declared the same to belong to the said (7 i> at the said respective appraised 
Values in Payment to that Amount of the Sums in said Decree."] In 
ease the Goods poinded, or Part of them, shall sell for more than the Sums in 
the Decree, and Expenses of Poinding and Sale, say, [** I sold Part of the said 
Effects, viz. Lots 1, 2, and 3, by Public Roup to the highest Bidder at the 
Prices above specified in the Second Column for each of said Lots respec- 
tively, and amounting in all to [here insert the amount in Words;"} and I return 
to the said Debtor the Sum of being the Overplus 

of the Price, after Payment of the Sum decerned for past due, and the Sum 
of being the Expenses of Poinding and Sale con- 

form to the Act of Parliament ; and I also return to the said Debtor the 
Effects specified in the other Lots above enumerated."] 
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SCHEDULE (H.) 



Counties. 


Places at which Circuits are to be held. 


Aberdeen . 


Inveruiy 
Tarland 
Turriflf 
Peterhead . 
Huntly 
Old Deer . 




Four Times. 
Four Times. 
Four Times. 
Six Times. 
Four Times. 
► Four Times. 


Argyi.e . . < 


Oban 

Bowmore, Island of Islay , 
Dunoon .... 
Lochgilphead 


Four Times, 
Four Times. 
Four Times. 
Four Times. 


Ayr . . . -« 


Saltcoats 

Largs . 

Kilmarnock 

Beith . 

Old Cumnock 

Girvan 

Maybole 




Four Times. 
Three Times, 
Twelve Times. 
Three Times. 
Three Times. 
Three Times. 
Four Times. 


Berwick . . \ 


Lauder 
Dunse 

Coldstream . 
Ayton 




Three Times. 
Six Times. 
Six Times. 
Three Times. 


Ba-nff \ 


Cullen 
Keith 
Dufftown . • 




Three Times. 
Six Times. 
Three Times. 


Bute . . < 


Brodick and Arran 
Milport .... 


Four Times. 
Four Times. 


Catthness . . \ 


Thurso 
Lybster 




Eight Times, 
Six Times. 


> 

Dumbarton 


Earkintilloch 
Helensburgh 




Four Times. 
Four Times. 


Dumfries . 


Sanquhar , 
Annan 
Tjangholm . 
Moffat 
Lockerbie . 




Four Times. 
Four Times. 
Four Times. 
Four Times, 
Three Times. 


Edinburgh . \ 


Mid-Calder . 
Dalkeith . 
Musselburgh 
Stowe . 




Four Times. 
Six Times. 
Six Times. 
Two Times. 
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Counties. 



Places at which Circuits are to be held. 



Elgin 



• • 



Fife . 



• • 



FOBPAE 



Haddington 



Inverness " . 



Kincardine 



Kirkcudbright 



Lanark 



Linlithgow 



Orkney 



Shetland . 



Perth . 



{ 



^ 



^ 



I 



Fochabers . 
Grantown . 
Forres 

Auchtermuchty 
Newburgh . 
St Andrews 
Colinsburgh. 
Kirkcaldy . 

Brechin 
Montrose 
Arbroath. 
Kirriemuir . 

North Berwick 

Dunbar 

Tranent 

Kingussie . 
Fort Augustus 
Grantown . 

Laurencekirk 

Bervie 

Durris 

New Galloway 
Maxwelltown 
Castle Douglas 
Creetown 

Biggar 

Airdrie 

Douglas 

Bathgate 
Queensferry 



St Margaret's Hope 
Stromness . 
Sanday . 

Burravoe 

Crieff . 
Callander . 
Kincardine (Tullialan) 
Dunkeld 
Aberfeldy . 
BlairgoM^e . . 
Cupar Angus 



Three Times. 
Three Times. 
Six Times. 

Four Times. 
Four Times. 
Four Times. 
Four Times. 
Six Times. 

Six Times. 
Six Times. 
Six Times. 
Four Times. 

Three Times. 
Six Times. 
Four Times. 

Three Times. 
Three Times. 
Three Times. 

Three Times. 
Four Times. 
Three Times. 

Three Times. 
Four Times. 
Four Times. 
Three Times. 

Four Times. 
Twelve Times. 
Three Times. 

Four Times. 
Three Times. 

Three Times. 
Three Times. 
Three Times. 

Two Times. 

Four Times. 
Four Times. 
Four Times. 
Four Times. 
Three Times. 
Four Times. 
Four Times. 
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Counties. 


Places at which Circoits 


are to be held. 


Renfrew . 


» 


Lochwinnoch 
Pollokshaws 




Six Times. 
Six Times. 


Boss AND 
CROMAKTy 


! 


Kincardine 
Jeantown . 
Fortrose 
Invergorden 




Two Times. 
Two Times. 
Four Times. 
Four Timp4^. 


Roxburgh . 


• 
< 


Melrose 
Hawick 
Kelso . 
Newcastleton 




Four Times, 
Six Times. 
Six Times. 
Three Times. 


Selkirk 




Galashiels . 




Four Times. 


Stirling . 


1 


Drymen 
Lennox town of 
Balfron 


Campsie 


Four Times. 
Four Times. 
Four Times. 


Sutherland 


{ 


Lavig . 
Tongue 
Port Gower 




Two Times. 
Two Times. 
Two Times. 


Wigtown . 


1 


Stranraer . 
Whithorn . 
Newton Stewart 




Six Times. 
Four Times. 
Four Times. 



SCHEDULE (I.) 

Notice. 

A B [add Designation^ residing is the 

Depute Sheriff Clerk to whom Application for Sum- 
monses and every thing else necessary for the Sheriff 
Circuit at this Place for Small Debt Causes must be 
made [or, in case the Depute shall not be resident^ say A B 
[add Designation and Place of Residence^ is the Depute 
Sheriff Clerk, who will officiate at 
in the Sheriff's Small Debt Circuit Court, and C D 
[add Designation^ residing at is the 

Person who will issue Summonses or Complaints to be 
brought in such Court.] 

Date. 
Place. 
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SCHEDULE (K.) 

Notice. 

The Sheriff will hold Circuit Courts for Small Debt 
Causes at on the Day of 

at of the Clock, and on every [Fix the 

Time periodically^ or if not^ new Notice to he giveru] 

A B [add Designation and Residence] is the Clerk 
for this Place. 

Date. 
Place. 



Note. — By sections 26 and 28 of the Sheriff Court Act^ 1853, 
certain amendments have been made on the foregoing Act, Tliese have 
been indicated at the various sections affected thereby. 
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THE DEBTS RECOYERY ACT, 1867. 



30 AND 31 Victoria, Cap. 96. 

An Act to facilitate the Recovery of certain Debts in the 
Sheriff Courts in Scotland.— [12fA August 1867.] 

Whereas an Act was passed in the First Year of the 7 w. 4& i 
Keign of Her present Majesty, intituled An Act for the ^''^' ''•*^* 
more effectual Recovery of Small Debts in the Sheriff 
Courts, and for regulating the Establishment of Circuit 
Courts for the Trial of Small Debt Causes by the Sheriffs , 
in Scotland ; and another Act was passed in the Session 
of Parliament held in the Sixteenth and Seventeenth 
Years of the Keign of Her present Majesty, intituled 
An Act to facilitate Procedure in the Sheiiff Courts misandn 
Scotland: ^ ^ mci,c.%Q. 

And whereas it is expedient to make farther Pro- 
vision to facilitate the Kecovery of certain Debts in the 
Sheriff Courts in Scotland : 

Be it therefore enacted by the Queen's most Excel- 
lent Majesty, by and with the Advice and Consent of 
the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the Authority 
of the same, as follows : 

1. This Act shall be cited for all Purposes as the short Tuie. 
" Debts Recovery {Scotland) Act, 1867." 
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^^^'^2 2. From and after the passing of this Act, it shall 

and £50 be lawful for any SheriflP in Scotland, within his Sheriff- 

be tried dom, to hear, try, and determine in a summary Way, 

under this ^g more particularly hereinafter mentioned, all Actions 

of Debt that may competently be brought before him 

for House Maills, Men's Ordinaries, Servants' Fees, 

Merchants' Accounts, and other the like Debts, ^ wherein 

the Debt shall exceed the Value of Twelve Pounds 

Sterling, exclusive of Expenses and Dues of Extract, 

but shall not exceed the Value of Fifty Pounds Sterling, 

Abandon- exclusivc as aforcsaid : ^ Provided always, that the Pur- 

^niig^^' suer shall in all Cases be held to have passed from and 

jwjtono/ abandoned any remaining Portion of any such Debt 

beyond the Sum actually concluded for in any such 

Action.^ 



^ See observations by the Court in the case of Robertson v. 
M*Kendrick, infra, as to the clsiss of debts which are embraced by 
this Act. 

What are Merchants^ Accounts ? — In an action under the Debts 
Kecovery Act, brought by T. & W. Sandys, Trimming Manufacturers, 
London, against Lowden & Eowe, wholesale small ware dealers in 
Edinburgh, for payment of an account amounting to £22, 13s., for 
wares furnished, the defenders pleaded incompetency, in respect 
that this was not a merchant's account in the sense of the Act. The 
Sheriff- Substitute sustained this plea and dismissed the action. On 
appeal to the High Court of Justiciary, the interlocutor of the 
Sheriff- Substitute was recalled, and remit made to him to proceed 
with the cause. Observed by the Lord Justice-Clerk (Moncreiff) : — 
" The words of the Debts Kecovery Act contain no limitation on 
the ordinary meaning of the term * merchants' accounts.* So far 
from importing that limited meaning which has been generally put 
upon the words, as they occur in the Act 1579 (the Triennial Pre- 
scription Act), the Debts Kecovery Act, while it recites two modern 
Acts in its preamble, does not refer to the Act of 1579 at all. I do 
not think that it was intended to use * merchants' accounts ' in any 
other than their ordinary meaning at the present day. I am of 
opinion that the Debts Recovery Act is not limited in its terms to 
those debts which would fall under the triennial prescription, and 
that we should therefore sustain the appeal, and remit to the Sheriff 
to proceed ;with the cause." T. & W. Sandys v. Lowden & Rowe, 
November 26, 1874, 2 Kettie 7. As to the competency of the ap- 
peal, see this case under section 17, infra. 
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2 M*Kendrick, a joiner, raised a summons against Kobertson be- 
fore the Sheriff Court of Perthshire, under the provisions of this Act, 
for £47, 2s. lOJd., being the balance of an account for work done, 
consisting of £569, as per contract, and £72, 14s. 4Jd for extras, 
less £580 paid to account, and £14, lis. 6d. deductions admitted. 
A copy of the account was annexed to the summons. The defen- 
der disputed the whole amount charged for extras. The Sheriff- 
Substitute, after a proof, gave decree for £30, 12s. 8Jd. On appeal 
the Sheriff adhered. The defender appealed to the Supreme Court, 
and pleaded that the action was incompetent, in respect the Debts 
Kecovery Act was competent only for the trial of claims to which 
the Triennial Prescription Act was applicable, of which this was 
not one ; and further, that the action was incompetent under this 
Act, in respect the amount of the extra work which was disputed 
was much beyond £50. Observed by the Court : — The words of the 
Triennial Prescription Act (1579, c. 21) *^ that are not founded upon 
writtep obligations," are omitted in the Debts Kecovery Act, and 
that forms the distinction between them. Hence debts which would 
otherwise come within the description in the Triennial Prescription 
Act, but which are founded on written obligations, are competent. 
The objection as to the amount in dispute might have raised a 
difficulty. The conclusion of the summons for a balance of 
£47, 2s. lid. being for a less sum than £50, is not open to objec- 
tion. The defence, however, disputes the whole extra work, raising 
for determination a much larger sum than £50. But the defender 
not having stated his objection in the Sheriff Court, he must be held 
to have waived it. Had it been pleaded tempestive, it would have 
raised a question of great nicety, upon which no opinion is at present 
given." Appeal dismissed. Eobertson v. M*Kenkrick, December 
14, 1870, 43 Jurist 133, 9 Macph. 283. 

* Division of Debts. — The case of Fraser v, Ferguson, Septem- 
ber 21, 1870, under section 2 of the Small Debt Act, illustrates the 
interpretation put by the Court on the corresponding clause in that 
Act. In that clause, however, it is provided that **the pursuer or 
prosecutor shall in all cases be held to have passed from and aban- 
doned any remaining portion of any debt^ demand, or penalty j*^ &c. 
Here the words of the statute are, that the pursuer shall '' be held 
to have passed from and abandoned any remaining portion of any 
siLch debt/* &c. 

3. All such Actions which the Pursuers thereof Proceed- 
shall choose to have heard and deteimined according to Sf by ^" 
the summary Mode hereby provided shall proceed upon f "gj^f ' 
Summons or Complaint, agreeably to the Form and plaint, as 
subject to all the Provisions contained in the Third SsJlii^ 
Section of the first-recited Act and relative Schedules, ^^* ^^^ 



rators. 
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^t^- except as herein provided : Provided always, that the 
Witnesses Summons or Complaint shall not contain and shall not 
omitted, constitute a Warrant to cite Witnesses or Havers. 

Parties 4. In all Actions under this Act it shall be compe- 

I^*P]Sot " tent for the Parties or any of them to appear and plead 
personally, or by any Person bond Jide employed by 
them in their usual Business, or by a Procurator of 
Court; and, except in Applications for Sequestration 
and Sale of a Tenant's Effects for Kecovery of Kent, it 
shall be competent for Agents qualified to practise 
before the Court of Session to act as Procurators or 
Agents before the Sheriff Court of Edinburgh in any 
Cause exceeding the Value of Twenty-five Pounds, 
exclusive of Expenses and Dues of Extract raised under 
the Authority of this Act, so long as such Cause is not 
remitted to the ordinary KoU of such Sheriff Court. 



Certain 5. Thc Provisious contained in the Third, Fifth, 

SneM Sixth, Eighth, Ninth, Tenth, Twelfth, Eighteenth, 
Nineteenth, Twenty-first, Twenty-third, Twenty-fourth, 



Act in 
corporated 



with this Twenty-fifth, Twenty-sixth, Twenty-eighth, Thirty- 



Act 



fourth. Thirty-fifth, and Thirty-sixth Sections of the 
first-recited Act and relative Schedules shall be held as 
incorporated in the present Act, except in so far as they 
may be inconsistent with any of the Provisions hereof : 
Provided always, that the foresaid Sections of the first- 
recited Act shall for the Purposes of this Act be read and 
construed as if they expressly related to Actions of the 
Nature and Value set forth in the Second Section of this 
Act, instead of to Actions of the Nature and Value set 
forth in the said Sections of the first-recited Act, or in 
the Twenty-sixth Section of the second-recited Act, and 
farther that the Fifth Section of the said first-recited Act 
shall be read and construed as if it related expressly to 
Recovery of the Eccovery of Kents or Balances of Eents exceeding 
^^^' Twelve Pounds and not exceeding Fifty Pounds Sterling, 
and that the Tenth Section of the said Act shall be read 
and construed as if it related expressly to the Distribu- 
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tion of Funds or Subjects exceeding the Value of 
Twelve Pounds and not exceeding the Value of Fifty 
Pounds Sterling, and that the counter Claims or Claims ^^^ 
in Actions of Multiplepoinding which may be made 
under the Authority of this Act shall be of the Nature 
and Value set forth in the Second Section hereof, and 
that wherever in the foresaid Sections of the said first- 
recited Act the Words " Ordinary Small Debt Court," 
or '' Circuit Small Debt Court," or such like Words, are 
used, they shall for the purposes of this Act be held to 
mean and include Ordinary Courts or Circuit Courts at 
which Causes tried under the Authority of this Act are 
or may be set down for Trial : Provided also, that if Cmruer 
any Person shall make a Claim in any Action of Multi- q/SVe 
plepoinding raised under the Authority of this Act, or ^^/"*^^" 
a counter Claim in any other Action raised under this 
Act, which Claim or counter Claim, as the Case may be, 
is not of the Nature and Value set forth in the Second 
Section hereof, the Sheriff shall, if he thinks fit, remit 
the Action to his ordinary Eoll : Provided farther, that, 
notwithstanding the Terms of the Sixth Section of the 
first-recited Act, Arrestments laid on under the Autho- Arrestment 
rity of this Act shall not prescribe till the Expiry of ^^^f^^ 
Three Years, according to the Provisions of the Twenty- ^^^«« 
second Section of an Act passed in the First and Second 
Years of the Reign of Her present Majesty, intituled An 
Act to amend the Law of Scotland in Matters relating i &2 vict, 
to Personal Diligence, Arrestments , and Poindings, ^' ^^^' 

6. When the Defender who has been duly cited />ecrec« m 
shall fail to appear he shall be held confessed, and the « JS- 
other Party shall obtain Decree against him ; and in like ^•^^^*- 
Manner if the Pursuer shall fail to appear the Defender 
shall obtain Decree of Absolvitor, unless in either Case 
a sufficient Excuse for Delay shall be stated, on which 
Account it shall at all Times be competent for the 
Sheriff to adjourn any Case to the next or any other 
Court Day, and to any Place at which he holds a Court 
for the Trial of Causes under this Act or any other Act, 
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Force and 
Effect. 



Hearing in 
Gases of 
Decree in 
Absence. 



and to ordain the Parties then to attend : Provided 
always, that a Decree in Absence (Condemnator or 
Absolvitor) obtained under this Act shall be as nearly 
as may be in the same Form, and shall have the same 
Force and Effect, and be followed by the like Execution 
and Diligence, as a Decree in Absence obtained under 
the first-recited Act. 

7. The Provisions contained in the Sixteenth Sec- 
tion of the first-recited Act shall be held as incorporated 
in the present Act : Provided always, that it shall not 
be competent to insert in the Warrant for Hearing any 
Warrant to cite Witnesses and Havers : Provided also, 
that, notwithstanding the Terms of the said Sixteenth 
Section, it shall be competent for the Pursuer of any 
Action under the Authority of this Act, against whom 
Decree of Absolvitor has passed in Absence, to apply 
for and obtain a Warrant for Hearing at any Time 
within Three Calendar Months thereafter, in the same 
Manner and under the same Conditions as those pro- 
vided in the said Sixteenth Section, and such Warrant 
for Hearing shall have the like Force and Effect as if 
obtained under the said Section. 



By this section it is incompetent to insert in the warrant for 
hearing a warrant to cite witnesses and havers. The next section 
provides for the citation of these parties. 

The time within which a pursuer against whom decree of absol- 
vitor in absence has passed may apply for a hearing, is three months, 
instead of one month, as under the Small Debt Act. 



If Case 8. Where both Parties shall appear at the Diet men- 

fS^suml* tioned in the Summons and Complaint, or at any Ad- 
marj^ Trial, joummcnt thcrcof, or at the Diet for Hearing under the 
remit to°^*^ immediately preceding Section, the Sheriff shall inquire 
into the Nature of the Action and of the Defence thereto, 
and shaU make a short Note of the Pleas of Parties 
(hereinafter called the Note of Pleas), which shall form 
Note of Part of the Process ; and where it shall appear to the 
pfecw. Sheriff that the Case is of such a Nature that it cannot, 



ordinary 
Roll. 
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with due Eegard to the Ends of Justice, be disposed of 
according to the Summary Procedure provided by this 
Act, he may remit the same to his ordinary KoU ; and 
the Case, being so remitted, shall be proceeded with in nemu to 
the same Manner as Cases remitted under the first- ^1*"^ 
recited Act from the Small Debt Koll to the ordinary 
Koll of the Sheriff Court are now proceeded with ; and 
it shall not be competent to take any Objection that such 
Case so remitted was not of the Nature or Value set objection 
forth in the Second Section hereof; but if it shall not Z^^Toj 
appear to be necessary for the Ends of Justice that the ^^^ *««>»»- 
Case should be remitted to the ordinary Eoll, the Sheriff 
shall fix a Time (which shall be as early as may be) and 
Place for proceeding to try and determine the same, and Hearing 
shall ordain the Parties then to attend, and shall grant ^/"^" 
Warrant to cite Witnesses and Havers (which Warrant 
shall be signed by the Sheriff Clerk and shall have the Warrant to 
same Force and Effect as if it had been contained in the j'^ae*/ " 
Summons and Complaint) ; and at said Time and 
Place, or at some adjourned Time and Place (which 
Adjournment the Sheriff shall only grant when the 
Ends of Justice require it), the Sheriff shall proceed to 
hear the Parties vivd voce, and examine Witnesses or 
Havers upon Oath, and may also examine the Parties, 
and may put them or any of them upon Oath, and, viva voce 
if he should see Cause, may remit to Persons of*^'^'^* 
Skill to report, or to any Person competent to take and 
Report in Writing, the Evidence of Witnesses or Havers, j^emu to 
or the Oath of any Party who may be unable to attend, f^^^ "-^ 
upon special Cause shown, and such cause shall in all 
Cases be entered in the Book of Causes kept by the 
Sheriff Clerk hereinafter mentioned, due Notice of the 
Examination being given to both Parties, and there- 
upon the Sheriff may pronounce Judgment, and the Judg- 
ment shall, unless appealed from as after-mentioned, be judgment; 
as nearly as may be in the same Form, and shall have ^J^EtLt, 
the same Force and Effect, and be followed by the like 
Execution and Diligence, as a Decree obtained under 
the Thirteenth Section of the first-recited Act. 



166 DEBTS RECOVERY ACT, 1867. 

If required, 9. Unless required by either Party, it shall not be 
sh^ii take necessary for the Sheriff to take any Note of the Evi- 
E?idence ^ence or of the Facts admitted by the Parties, but upon 
and pro-' such Eeouisition, which shall only be competently made 
Findings bcforc any Parole Evidence has been led, and not after- 
FaJt''*"'^ wards, he shall take a Note of the Evidence and of the 
Facts admitted (hereinafter called the Note of Evidence), 
setting forth the Witnesses examined and the Testimony 
given by each, and the Documents adduced, and any 
Evidence, whether oral or written, tendered and rejected, 
with the Ground of such Eejection, and a Note of any 
Objections taken to the Admission of Evidence, whether 
oral or written, allowed to be received, which Note of 
the Evidence shall be forthwith lodged in Process ; and 
the Sheriff Clerk shall mark the Documents admitted in 
Evidence, and also separately any documents tendered 
and rejected ; and the Diet of Proof shall not be ad- 
journed unless on special Cause shown, which shall be 
set forth in the Note of Evidence at the Time of making 
the Adjournment : Provided always, that the Sheriff 
Note of shall either take such Note with his own Hand, or may 
^^^^ dictate it to a Clerk, or, on the Motion of either of the 
taitn. Parties and in the meantime at the expense of the Party 
or Parties so moving (said Expenses to be ultimately 
disposed of as Expenses in the Cause), to a Writer skilled 
in Shorthand Writing, to whom the Oath De fideli ad- 
ministratione officii shall be administered; and the said 
Shorthand Writer shall afterwards write out in full the 
Note of Evidence so taken by him, and the Sheriff shall 
certify the same as correct, and the Evidence of such 
Witness shall be read over to him and shall be signed 
by him except where it shall have been taken in Short- 
hand; and where the Evidence has been recorded as 
above provided for, the Sheriff shall pronounce and sign 
and date an Interlocutor, setting forth the separate 
Findings in Law and in Fact upon which he has pro- 
eriicuiar cccdcd in giving Judgment ; and such Interlocutor shall 
to form form Part of the Process, and if not appealed from, as 
Proem, hereinafter provided, shall be final and conclusive, and 
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not subject to Eeview by any Court whatever; and the 
Judgment of the Sheriff shall at the Expiry of the 
Time allowed for Appeal hereinafter mentioned, and if Appeal. 
not appealed from during the same, be extracted, as Extracted 
nearly as may be, in the Mode provided in the;^^J^' 
Thirteenth Section and relative Schedule of the first- 
recited Act, and shall have the same Force and Effect, 
and be followed by the like Execution and Diligence, 
as a Decree obtained under the last-mentioned Section 
of the said first-recited Act.^ 



' Inhibition is incon^petent on a decree under the Small Debt Act, 
and therefore it is also incompetent under this Act. Lamont v, 
Lorimer, 1867, cited under section 13 of Small Debt Act. 



10. Where neither Party has, in the Manner above Appeal 
provided, required the Sheriff to take a Note of the ^X^^hei 
Evidence, it shall not be competent to appeal against Note of 
the Judgment which he shall pronounce, in so far as the talen?^ 
Findings in Fact^ pronounced by him are concerned, and 
the said Findings shall be final and conclusive, and not 
subject to Keview by any Court whatever : ^ Provided 
also, that it shall not in any Case be competent to ap- 
peal until Judgment has been pronounced by the Sheriff 
finally disposing of the Cause, but an Appeal when 
taken shall have the Effect of submitting to Eeview all 
the previous Proceedings and Interlocutors. 



1 This provision leaves it competent to appeal against the judg- 
ment of the SheriflP in so far as the findings in law are concerned. 

^ Spencer sued Gumming under this Act before the Sheriff Court 
at Edinburgh for £28, 6s. The case was first heard before the 
Sheriff- Substitute, and neither party having required him to take a 
note of the evidence, as provided for by the 9th section of the Act, 
he did not do so. He gave decree for the pursuer. On appeal, the 
Sheriff adhered without rehearing the case, which the defender 
wished him to do. The defender appealed to the Supreme Court. 
It was held that the provisions of the 10th section rendered the ap- 
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peal incompetent, and it was Hismissed. Observed : — " The case,, 
which is entirely a question of fact, has been finally and conclu- 
sively disposed of by the Sheriff-Substitute, and cannot be reviewed 
in this Court or in any other." Gumming v. Spencer, November 21,- 
1868, 7 Macph. 156, 41 Jurist 88. 

Jottings of Evidence. — The following case is given to illustrate 
the effect of adopting irregular notes of evidence. The Procurator- 
Fiscal of Lanarkshire at Hamilton brought a complaint before the 
Sheriff Court against Merry & Cunningham, coal and iron masters, 
and Jack, their manager, for violation of " The Mines Regulation 
and Inspection Act, 1860," and concluding for a penalty of £20 
against Merry and Cunningham and £20 against Jack. The com- 
plaint was brought under the Summary Procedure Act, 1864. The 
Sheriff- Substitute convicted and adjudged Merry & Cunningham to 
pay a fine of .£10, and Jack £10. The respondents appealed. The 
Sheriff-Substitute had taken mere short jottings of evidence. In 
obedience to the order of the Sheriff he lodged them in process, and 
the parties to the action lodged a joint minute to the effect that they 
held these notes *' as being in all respects full and complete notes of 
the evidence adduced at the trial of the case." Thereupon the 
Sheriff recalled and dismissed the action. On appeal to the Supreme 
Court, it was observed : — '* It is quite clear that there was a com- 
petent appeal to the Sheriff, and that when competently before him 
the parties consented that he should take these jottings and hold 
them as a full and accurate record of the evidence. Here we have 
a deviation assented to by both parties from the proper judicial 
course, and a virtual constitution of the Sheriff as arbitrator between 
them in regard to the matter in dispute. We have no authority to 
interfere with his judgment as an arbiter, and must dismiss the ap- 
peal." Appeal dismissed. Dykes v. Merry & Co., March 4, 1869, 
Macph. 603, 41 Jurist 355. See this case also under section 22 of 
the Sheriff Court Act. 



Appeal 11. Subiect to the Provisions contained in the im- 

heard by mediately preceding Section, where the Case has been 
Subsutute. heard and the Judgment has been given by the Sheriff- 
Substitute, it shall be competent for either Party to appeal 
-a^^o/* against such Judgment to the Sheriff; and the Part}'- 
^^'^' who proposes to appeal against the same shall, within 
Eight Days, or in Cases depending before the Sheriff of 
Orkney and Shetland within Sixteen Days from the 
Date of the Interlocutor before mentioned, engross and 
sign, by himself or by his Procurator, under the said 
Interlocutor, the Words, "I appeal against the Judg- 
ment of the Sheriff- Substitute " (failing which the Judg- 
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ment of the Sheriff-Substitute shall be, as hereinbefore 
provided, final and conclusive, and not subject to Eeview 
by any Court whatever) ; and it shall be competent for 
the Appellant to subjoin to his Appeal at the Time of 
engrossing it a Note of the legal Authorities upon which 
he founds ; and the Sheriff Clerk shall forthwith trans- Transmit^ 
mit to the Sheriff the Summons or Complaint, the Inter- p^^ss. 
locutor of the Sheriff- Substitute, the Note of Pleas, and 
the Note of Evidence, with the Productions made, if 
any, and the Sheriff shall without Delay consider the 
Appeal, and shall aflBrm or alter the Judgment of the 
Sheriff-Substitute, and shall without Delay pronounce 
such Judgment as may be right, and shall set forth in Judgment 
an Interlocutor (which he shall transmit along with the ^-^^ ^' 
Process to the Sheriff Clerk) the Terms of his Judgment ; 
and if he shall have altered that of the Sheriff- Substi- 
tute, he shall set forth the Findings in Fact and Law 
upon which he proceeded in giving Judgment : Provided 
always, that, if it shall seem proper, the Sheriff may j/^y order 
order the Case to be reheard, and the Evidence in the ^^^^^"^^9' 
Cause taken of new or additional Evidence therein to be 
taken, either before himself or before the Sheriff-Substi- 
tute, or before a Commissioner if otherwise competent, 
with such Instructions as he shall deem right ; and the 
Judgment of the Sheriff shall at the Expiry of the Period Effect of 
allowed for Appeal hereinafter mentioned, and if not ju^Lt. 
appealed from during the same, be extracted as nearly 
as may be in the same Mode, and shall have the same 
Force and Effect, and be followed by the like Execution 
and Diligence, as a Decree obtained under the Thirteenth 
Section of the first-recited Act and relative Schedule. 

12. Subject to the Provisions contained in the Tenth ^Sew Case 
Section hereof, and where the Cause exceeds the Value heard by 
of Twenty-five Pounds Sterling, where the Case has been putTin 
heard and the Judgment pronounced by the Sheriff (and ~^^' 
not by the Sherifi'-Substitute) in the first instance, it 
shall be competent for either Party to appeal against cases above 
such Judgment to either of the Divisions of the Couit ^^* 
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Modi of of Session, and the Party who proposes to appeal against 
(S^^ such Judgment shall, within Eight Days, or in Cases 
Session, depending before the Sheriff of Orkney and Shetland 
within Sixteen Days, from the Date of the Sherili's Inter- 
locutor before mentioned, engross and sign, by himself 
or by his Procurator, under the said Interlocutor, the 
Words, " I appeal against the Judgment of the Sheriff 
to the Division of the Court of Session '' 

(failing which the Judgment of the Sheriff shall, as 
hereinbefore provided, be final and conclusive, and not 
subject to Keview by any Court whatever); and the Sheriff 
Clerk shall forthwith transmit to One of the Principal 
Clerks of the Division to which the Appeal is taken (or 
to One of the Principal Clerks of the First Division if the 
Division is not named in the Appeal) the whole Process ; 
and ,the Division shall, when the . cause is brought 
Hearing, bcforc them as hereinafter provided, hear the Appeal 
without any written pleadings, and shall aflBrm or alter 
the Judgment of the Sheriff, and shall remit to him, or 
to the Sheriff-Substitute, to decern accordingly, or to 
pronounce such other Judgment as shall seem just; and 
such Decree shall be extracted, as nearly as may be, in 
the same Mode, and shall have the same Force and 
Effect of Effect, and be followed by the like Execution and Dili- 
Deo^. gence, as a Decree obtained under the Thirteenth Sec- 
tion of the first-recited Act : Provided always, that, if it 
c<mrt of shall seem proper, the Division may order the Case to be 
s^wnmay reheard, and the Evidence taken of new or additional 
hmrmg, Evidcucc to bc taken by the Sheriff or Sheriff-Substi- 
tute, with such Directions as shall seem right ; and the 
Decree pronounced by the Sheriff or Sheriff-Substitute 
upon such Eehearing shall be treated in all respects as 
if it had been pronounced by the Sheriff or Sheriff-Sub- 
stitute in the first instance : Provided also, that any 
jufhment Judgment or Order pronounced by the Division shaU be 
fjj^^^-^ final and conclusive, and not subject to Keview by any 

Jinal Court. 



Appeal 13. Where the Case has been heard by the Sheriff 
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on Appeal, and Judgment pronounced by him as above where Case 
provided for, it shall be the Duty of the Sheriff Clerk, themln 
immediately on receiving the Sheriff's Interlocutor, to f^l^^ 
transmit a Copy thereof through the Post Office to the sheriff - 
Parties or their Procurators; and within Eight Days, 
or within the Sheriffdom of Orkney and Shetland 
within Sixteen Days, after the Date of such Trans- 
mission it shall be competent for either of the Parties to 
appeal against his (the Sheriff's) Judgment in the same 
Manner, and to the same Effect, and under the same 
Limitations as provided for in the immediately preced- 
ing Section with regard to Appeals from Judgments of 
the Sheriff in the first instance. 

14. When a Process shall be transmitted by the As to print- 
Sheriff Clerk to one of the Principal Clerks of either pfpeL 
Division in the Court of Session as hereinbefore pi'o- J^^^pp^^^ 
vided, the Clerk to whom the Process is so transmitted Session, 
shall engross under the Appeal a Certificate setting forth 
the Date when he received the Process ; and the Party 
insisting in the Appeal shall within Ten Days of such 
Date, if the Court be then sitting, or on or before the 
Third Sederunt Day in the next ensuing Session if the 
Process shall be received as aforesaid during Vacation 
or Kecess, apply by written Note to the Lord President 
of the Division to which the Appeal has been taken, the 
presenting of which Note he shall at the same Time in- 
timate by Letter to the Kespondent or his known 
Agent, craving his Lordship to move the Court to order 
the said Appeal to the Summar Eoll ; and it shall be 
competent for such Division, before heariug such 
Appeal, to order the Appellant to print and box such 
Papers as shall be necessary, and to furnish such printed 
Copies thereof to the Eespondent as they shall direct ; 
and the Expense of such Printing shall, in the first in- 
stance, be borne by the Appellant, but shall afterwards be 
treated as Part of the general Expenses of the Appeal : 
Provided always, that 2 the Appellant shall fail to bring Effect if 
his Appeal before the Division, by Note as aforesaid, he 4;>pe/&»f 
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faatopro' shall be held to have fallen from the same, and the Pro- 
cess shall forthwith be re-transmitted to the Sheriff 
Clerk,^ and the Judgment complained of shall there- 
upon become final, and shall be treated in all respects 
in like Manner as if no Appeal had been taken against 
the same. 

^ Where an appellant under the Debts Kecovery Act fails to 
proceed with his appeal, in terms of section 14, it is the duty of the 
clerk to the process at once to re-transmit the appeal to the Sheriff- 
Clerk, without waiting for any motion being made by the respon- 
dent, who does not require to appear till the case is in the roll, and 
is therefore not entitled to the expenses of moving the Court to 
dismiss the appeal in respect of failure to proceed. Baird v. Field, 
June 4, 1869, 41 Jurist 465, 7 Macph. 862. 



Book of 15. The Sheriff Clerk shall keep a Book wherein 

Oa^es,(fec., shall bc entered all Causes conducted under the Autho- 
^^' rity of this Act, setting forth the Names and Designa- 
tions of the Parties, and whether present or absent at 
the calling of the Cause, the Nature and Amount of the 
Claim, and Date of giving it in, the Mode of Citation, 
the several Deliverances or Interlocutors of the Sheriff 
(except those Interlocutors setting forth at Length the 
Separate Findings in Law and in Fact upon which any 
Judgment of the Sheriff shall have proceeded, of which 
Interlocutors the Dates only shall be entered in the 
Book of Causes), the Dates of Appeal, if any, and the 
Transmis- Final Dccrcc, with the Date thereof, which Book shall 
be signed each Court Day by the Sheriff; and the said 
Entries by the Clerk shall be according to the Schedule 
(A) annexed to this Act, or with such Additions as the 
Sheriff shall appoint ; and the Sheriff Clerk shall also 
keep a Book in which he shall enter, in the Form of 
Schedule (B) annexed to this Act, every Cause trans- 
mitted to the Sheriff or Sheriff-Substitute in order to 
be advised, specifying the Sheriff to whom the same 
has been transmitted, the Date of such Transmission, 
the Date of the Cause being returned advised by the 
Sheriff or Sheriff-Substitute, the Date of intimating the 



sion Book. 



con- 
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Sheriff's Judgment to the Parties, the Date of trans- 
mitting the Cause or Appeal to the Court of Session, 
the Date of the Cause being returned advised by the 
Court of Session or being returned in consequence of 
the Appeal having fallen for want of being insisted in, 
and any Remarks which the Sheriff may have ordered 
to be entered in such Book relative to any such Cause ; 
and the Sheriff Clerk shall further keep a Book ov Book 
Books containing a Register or Registers of aU Indorsa- ^^^, ^y 
tions of Decrees and Warrants issued in other Counties, ^ndorm- 
^nd of all Sequestrations and of all Reports of all ' 
Poindings and Sales of Goods and Effects under 
Sequestrations or Poindings, which Registers shall be 
open and patent at Office Hours to all concerned, with- 
out Fee ; and the Sheriff Clerk shall make up a RoU of 
the Causes to be tried on each Court Day under this 
Act, separate from the Roll of Causes to be tried under uou of 
the said recited Acts, and shall cause a Copy thereof to S^Ser this 
be exhibited to the Public on a Patent Part of the ^^*- 
Court House at least One Hour before the Time of 
Meeting of such Court, and which shall continue there 
during the Time the Court shall be sitting ; and the 
Sheriff Clerk, or an Officer of Court, shall audibly call 
the Causes in such Roll in their Order. 

16. The Twentieth Section of the first-recited Act Appraise- 
and relative Schedule shall be held as incorporated in salfor^ 
the present Act : Provided always, that the words ^^°gg*^ 
"Poinding and Sale'' in said Section and relative qu«stratcd 
Schedule shall, for the Purposes of this Act, be read ^ 
and construed to include Poindings on which no Sale 

has followed, as well as Poindings which have been 
followed by Sale of the poinded Goods and Effects. 

17. No Interlocutor, Judgment, Order, or Decree decrees, 
pronoimced under the Authority of this Act shall be sub- subject to 
ject to Reduction, Advocation, Suspension, or Appeal, ^^l^*^ 
or any other Form of Review or Stay of Diligence, ^^^4^ 
except as herein provided, on any Ground whatever. ^^"^"^ ' 
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An action was brought in the Sheriflf Court of Banff by M'G-re- 
gor against Steuart, under the Debts Recovery Act, for £12, 15s. 2d., 
and decree in absence was given for pursuer. Steuart appealed to 
the Aberdeen Court, and pleaded no jurisdiction, in respect that he 
was cited to the ordinary Small Debt Court at Banflf, instead of to 
the District Court at Keith, where the Court of the district within 
which he resided was held, and before which he alleged he ought to 
have been cited, as provided for by the 26th section of the Small 
Debt Act, which is incorporated by this Act. The respondent 
objected to the competency of the appeal, and pleaded the provisions 
of this section. The competency was, however, sustained^ and it 
was observed hy Lord Deas that *'the Court of Justiciary has always 
jurisdiction to set aside incompetent judgments of the Sheriff Court, 
where the value of the cause is under £25." This jurisdiction was 
conferred by the Heritable Jurisdictions Act (20 Geo. II. c. 43, § 34), 
to the extent of £12. See infra, p. 184. By the 5th section of the 
54 Geo. III. c. 67, it was extended to £25. (Aberdeen Circuit, 
Lords Justice-Clerk and Deas.) Steuart v. McGregor, September 
23, 1868, 40 Jurist 655, 1 Couper 92. This case is mentioned 
under section 26 of the Small Debt Act. 

An action was brought under the Debts Recovery Act by T. & 
W. Sandys, trimming manufacturers in London, against Lowden 
& Rowe, wholesale dealers in Edinburgh, for payment of £22, 13s., 
being the amount of an account for wares furnished. The defenders 
pleaded incompetency, in respect that this was not a merchant's 
account in the sense of the Act. The Sheriff sustained this plea 
and dismissed the action. The pursuers appealed to the High Court 
of Justiciary. The appeal to that Court was held competent, the 
interlocutor of the Sheriff was recalled, and remit made to him to 
proceed in the action as accords. Observed : — Refusal on the 
part of the Sheriff to apply an Act where it ought to be applied 
is a sufficient ground for the interference of this Court ; and the 
respondents cannot found upon the exclusion of review contained 
in a statute which the Sheriff has refused to apply. (High Court of 
Justiciary.) Sandys v, Lowden & Rowe, November 26, 1874, 2 
Rettie 7. See this case also under section 2, supra. 

See also Dick v. Great North of Scotland Railway Co., under 
section 22 of the Sheriff Court Act, 1853. 



Fees to be 18. TJie followiDg and no other or higher Fees or 

Dues of Consignation shall be allowed to be taken for 
any Matters done in any Cause raised under the Authority 
of this Act (except the Fees of Shorthand Writers or of 
Witnesses, or of Reporters or Commissioners appointed 
by the Sheriff under the Eighth Section hereof, which 
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the Sheriff is hereby empowered to fix aud decern for 
as he shall think just, and except also the Expenses in- 
curred in any Appeal to the Court of Session, which 
shall be taxed and decerned for in common Form) : 

Sheriff Clerics Fees. ' 

Summons, including Precept of Arrestment, Two 
Shillings : 

Each Copy for Service, Sixpence : 
Entering in Procedure Book, Sixpence : 
Warrant to cite Witnesses and Havers, One Shilling: 
Certificate loosing Arrestment, One Shilling: 
Bond of Caution, One Shilling and Sixpence: 
Second Diligence against Witnesses and Havers, 
One Shilling: 

Decree, including Extract, if Demanded, One Shil- 
ling: 

Hearing after Decree in Absence, One Shilling and 
Sixpence : 

Indorsation of Decree or Warrant, and entering in 
Book, One Shilling: 

Receiving Report of Sequestration or Poinding, and 
entering in Book, One Shilling: 

Receiving Report of Sale under Sequestration or 
Poinding, and entering in Book, One Shilling and Six- 
pence : 

Transmitting Process on Appeal to Sheriff, Six- 
pence : 

Intimating Judgment of Sheriff to each Pursuer or 
Defender, Sixpence: 

Transmitting Process on Appeal to the Court of 
Session, Sixpence. 

Officers^ Fees, including Assistants or Witnesses. 

Citation of a Party, or Intimation of Counter Claim 
and Execution, One Shilling and Sixpence: 

Citation of a Witness or Haver, and Execution, 
Ninepence : 
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ChargiDg on Decree, and Eeturning Execution of 
Charge, One Shilling and Sixpence : 

Arrestment, and returning Execution thereof, One 
Shilling and Sixpence: 

Intimation of loosing Arrestment, and Execution 
thereof. One Shilling and Sixpence: 

Poinding, Inventory, and Eeport, including Fee to 
Appraisers serving Copy and Execution, Ten Shillings: 

Sale and Report, Ten Shillings : 

Ofl&cer's Travelling Expenses, for each complete 
Mile from the Cross or Tron, or other usual Place of 
Measurement in the Town or Place where the Court is 
held, where there is any such, or, if there be none such, 
then from the Court House of such Town or Place to 
the Place of Execution or Service, the Distance travelled 
in returning after Execution of the Duty not to be 
reckoned, Eightpence: 

Assistants, each, per Mile, in the same Manner, 
Fourpence. 

Crier^s Fee. 

For calling each Cause, One Penny, payable when 
Summons issued. 

Procurators* Fees^ applicable either to Pursuer^s or 

Defender's Procurator. 

I. — Conduct of Cause. 

1. On Decree in Absence (Absolvitor or Condem- 
nator), and procuring Extract thereof: 

(1) Where the Sum concluded for (exclusive 

of Expenses and Dues of Extract) does 
not exceed Twenty-five Pounds, — 
Seven Shillings and Sixpence: 

(2) Where the sum concluded for (exclusive 

of Expenses and Dues of Extract) ex- 
ceeds Twenty-five Pounds, — Ten Shil- 
lings 



:8: 
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2. On Decree or Judgment in a contested Cause 

(whether the same shall have been appealed to 
the Sheriff or not), and procuring Extract 
thereof: 

(1) Where the Sum concluded for (exclusive 

of Expenses and Dues of Extract) ex- 
ceeds TSvelve Poimds and does not 
exceed Twenty Pounds, — Thirty Shil- 
lings: 

(2) Where the Sum concluded for (exclusive 

as aforesaid) exceeds Twenty Pounds 
and does not exceed Thirty Pounds, 
— Forty Shillings: 

(3) Where the Sum concluded for (exclusive 

as aforesaid) exceeds Thirty Pounds 
and does not exceed Forty Pounds, 
- — Sixty Shillings: 

(4) Where the Sum concluded for (exclusive 

as aforesaid) exceeds Forty Pounds 
and does not exceed Fifty Pounds, — 
Eighty Shillings: 

3. For Decree in Absence or in Foro in an Action of 

Forthcoming, Sequestration, or Multiplepoind- 
ing, same as in an ordinary Action. 
The above Fees shall be exclusive of Postages and 
actual Outlays,^ but shall include the whole Sums exi- 
gible, whether as between Party and Party or between 
Client and Agent, for taking Instructions to prosecute 
or defend the Action, instructing OflScers to cite Parties 
or Witnesses, or to arrest on the Dependence, revising 
Summons and Citations and Executions, precognoscing 
Witnesses, attending Proofs and Debates, writing and 
signing Appeals, Correspondence, and generally doing 
everything requisite for commencing and carrying on 
the Action or the Defence, until final Judgment or 
Decree in the Sheriff Court. 

^ Bain sued Steuart in the Sheriff Court of Banfishire, under 
the Debts Becovery Act, for £12, 13s. 6d., being the amount of an 
acGOunt for goods supplied. On the pursuer's motion a commission 

M 
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• 

was granted to take the evidence of Mrs Steuart, who then resided 
at Stirling. Decree was given for the pursuer, with expenses. 
These iacluded — besides the statutory fee to the procurator con- 
ducting the cause — the charges of two procurators in different 
parts of the country for making inquiries after the residence of a 
vidtness, and a third for attending the commission and conducting 
the pursuer's case there, in all £5. On appeal to the Circuit Court, 
on the ground of excess of jurisdiction, it was held "that it was 
not ultra vires for the Sheriff to decern for the expenses here com- 
plained of, which were reasonable and necessary outlays in conduct- 
ing the proceedings, and admissible under the statute." Appeal 
dismissed^ with £5, 5s. expenses. (Lords Neaves and Jerviswoode, 
Aberdeen Circuit.) Steuart v. Bain, September 27, 1872, 45 Jurist 4. 
A summons was brought for £41, 2s. The defender pleaded that 
the case was incompetent under this Act. The pursuer thereupon 
moved for leave to abandon. Held that the Sheriff in dismissing 
the action should have decerned for expenses, not according to the 
scale in this Act, but as if an incompetent summons had been pre- 
sented to him in his ordinary jurisdiction. Fraser v, Macintosh, 
19 Dec. 1867, 6 Macph. 170, 40 Jur. 98. 

II. — Execution of Diligence. 

1. Where Poinding or Imprisonment has followed 

on the Decree, or where a Sale has followed on 
a Decree of Sequestration, including instructing 
OflScer to arrest, charge, poind, sell, or imprison, 
revising his Executions and Reports, Corres- 
pondence, receiving Payment of Sums in Decree, 
and handing same over to Creditor : 

(1) Where the amount decerned for (exclu- 

sive of Expenses and Dues of Extract) 
does not exceed Twenty-five Pounds, 
Three p^r Centum on the Amount de- 
cerned for ; but no Fee to be less than 
Nine Shillings : 

(2) Where the Amount decerned for (exclu- 

sive of Expenses and Dues of Extract) 
exceeds Twenty-five Pounds, Two per 
Centum on the Amount decerned for ; 
but no Fee to be less than Fifteen 
Shillings : 

2. Where neither Poinding nor Sale nor Imprison- 

ment has followed, One Half of the above. 
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both with respect to the maximum and mini- 
mum Fees : Provided always, that where any 
Cause shall have been conducted, under the 
Fourth Section hereof, partly by a Solicitor at 
Law and partly by a Writer to the Signet or 
Solicitor before the Supreme Courts, the Sheriff 
shall determine what Portion of said Fees shall 
be payable to each of the Agents or Procura- 
tors who shall have been so engaged in the 
Cause, and the Sheriff's Determination shall 
be final. 

19, An Exact Copy of the immediately preceding TaWe of 
Section of this Act shall be at all Times hung up inpHnt^^* 
every Sheriff Clerk's Ofl&ce and in every Sheriff Court *°^ ^™s 
Place during the holding of any Court for the Trial of 
Causes under the Authority of this Act ; and any Sheriff 
Clerk at any Time omitting to have such Copy hung up 

in his Ofl&ce or in the Sheriff Court Place as aforesaid, 
or not causing the Eoll of Causes each Court Day to be 
publicly exhibited, or not causing the number and 
Names of the Parties in such Roll to be called in their 
Order as aforesaid, except with Leave of the Sheriff, 
upon Cause shown in open Court, shall be liable in a 
Penalty not exceeding Forty Shillings, to be recovered 
at the Instance of any Person who shall prosecute for 
the same, and to be disposed of as the Sheriff shall 
direct : Provided always, that the Sheriff Clerk shall be 
bound to account for the Fees drawn by him under the 
Authority of this Act in the same Manner as he is now 
by Law bound to account for the Fees drawn by him 
under the Authority of the first-recited Act, but no 
farther or otherwise. 

20. The Court of Session in Scotland shall be and court of 
is hereby authorized and empowered, after due Inquiry, ^^^ ^ 
by Act or by Acts of Sederunt, from Time to Time to Jabie of 
make such Alterations by way of Increase or Decrease 

as to said Court shall seem needful on the Fees and 
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Dues hereby authorized to be taken, or to frame a new 
Table or Tables of Fees and Dues that shall be allowed 
to be taken for Matters done in contested Causes raised 
under the Authority of this Act, in place of the Fees 
and Dues hereinbefore specified; and when any such 
Alterations or any such new Table shall be made, all 
the Provisions herein contained relative to the Fees 
specified in Section Eighteen hereof shall be applicable 
to such altered Fees or Dues, or such new Table of Fees 
and Dues ; and the said Court shall have like Powers 
to regulate the Fees payable in Appeals under this Act 
in the Court of Session. 

interpreta- 21. In all Cascs in this Act, or in the Schedules 
Tt^. liereto annexed, the Word " Sheriff" shaQ be held to 
include Sheriff Depute and Steward Depute and Sheriff- 
Substitute and Steward Substitute ; the Words " Sheriff- 
Substitute'' to include Steward Substitute ; the Words 
" Sheriff Court" to include and apply to the Court of 
the Sheriff or Steward or their Substitutes ; the Words 
" Sheriff Clerk" to include Steward Clerk and Depute 
Sheriff Clerk and Depute Steward Clerk; the Word 
" Shire" or " County" to include Stewartry ; the Word 
" Sheriffdom" to include and be included in the Words 
"Shire, Coimty, or Stewartry;" the Word "Person" 
to extend to a Partnership, Body Politic, Corporate, or 
Collegiate, as well as an Individual ; the Word " Pro- 
curator" to include a Writer to the Signet or Solicitor 
before the Supreme Courts entitled to act as Agent under 
the Provisions of the Fourth Section of this Act : Pro- 
vided always, that those Words and Expressions occur- 
ring in this Clause to which more than One Meaning is 
attached shall not have the different Meanings given to 
them by this Clause in those Cases in which there is 
anything in the Subject or Context repugnant to such 
Construction. 

Act not to 22. Nothing contained in this Act shall in any way 
dtSIck affect the Provisions of the recited Acts or either of 
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them in regard to any Proceedings which before the 
passing of this Act might competently take place under 
them. 

23. Whereas by Section Thirty-four of an Act As to Pay. 
passed in the Twenty-fourth and Twenty-fifth Years of sump^^ 
Her Majesty's Eeign, Chapter Ninety-one, it is provided ^'^^^^ 
that no Deed or Instrument liable to Stamp Duty shall of Appren- 
be registered unless the same is duly stamped: Andpr^^ 
whereas by Section Nine of an Act passed in the Twenty- *°"- 
eighth and Twenty-ninth Years of Her Majesty's Eeign, 
Chapter Eighty-five, it is provided that every Indenture 
entered into after the passing of the said Act with the 
Intention of qualifying an Apprentice for Admission as a 
Procurator as therein mentioned shall be recorded in 
the Register of Probative Writs of the County where 
the same shall have been entered into within Six 
Months from the Date fixed for the Commencement of 
the Term of Apprenticeship ; And whereas such an In- 
denture as is referred to in the last-mentioned Act is 
liable to a Stamp Duty of Thirty Poimds, and it is con- 
sidered that the Payment of so large a Sum at the Time 
of the Commencement of the Apprenticeship operates 
harshly and prejudicially : Be it enacted, That the Sum 
of Two Shillings and Sixpence, in part of the said 
Stamp Duty of Thirty Pounds, shall be paid upon the 
Execution of any such Indenture of Apprenticeship, and 
that the same Indenture, if bearing a Stamp Duty of 
Two Shillings and Sixpence, shall be deemed to be duly 
stamped for the Purpose of the recording thereof in the 
proper Register of Probative Writs, and also for the 
Purpose of enforcing all the Obligations therein con- 
tained, and that the Sum of Twenty-nine Pounds 
Seventeen Shillings and Sixpence, being the Residue of 
the said Stamp Duty of Thirty Pounds, shall be paid 
upon the Admission of the Apprentice as a Procurator 
in addition to the Stamp Duty payable in respect of such 
Admission. 

The above section is repealed by ** The Inland Eevenue Bepeal 
Act, 1870." 
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HERITABLE JFEISDICTIONS 

ACT, 1747. 



20 Geo. IL cap. 43. 

An Act for talcing away and abolishing the Heritable 
Jurisdictions in that part of Great Britain called 
Scotland, . . . and for making rmre effectual 
"provision for the Administration of Justice through^ 
out that part of the United Kingdom^ by the 
King^s Courts and Judges there ; &c. 

{The following are the clauses applicable to appeals from Inferior Courts,} 

Persons 34. And to the end that the Jurisdiction of the 

l^^ntence, Circuit Courts, in that part of Great Britain called 
SheVm*^^ Scotland, may be rendered more useful and beneficial 
Court in to his Majcsty's subjects in that part of the United 
Cases, not Kingdom, — Be it further enacted, by the authority 
^'^fe foresaid, that it shall and may be lawful to and for 
bration OTin ^^7 V^^J ^^ partics, coucciving himself or themselves 
dvii, where aggrieved by any Interlocutor, Decree, Sentence, or 
note^ Judgment of the Sheriff's or Stewart's Court of any 
^f^may Couuty, Shirc, or Stewartry, or of the Courts of any 
appe^to Royal Borough, or Burgh of Eegality, or Barony, or of 
Court. any Court of any Baron, or other heritor having such 
jurisdiction, as is not hereby abrogated or taken away, 
where such Interlocutor, Decree, Sentence, or Judgment 
shall be concerning matters criminal, of whatever nature 
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or extent the same may be, except all cases which infer 
the loss of life or demembration, or in matters civil, 
where the subject-matter of the suit did not exceed in 
value the sum of Twelve pounds sterling [now Twenty- 
five POUNDS, see infray^j to complain, and seek relief 
against the same, by Appeal to the next Circuit Court 
of the Circuit wherei such CouBty, Shire, or Stewaxtry, 
Royal Burgh, or Burgh of Regality or Barony, or such 
Barony or Estate shall lie, so as no such Appeal be com- 
petent before a Final Decree, Sentence, or Judgment 
pronounced;^ and such Appeal it shall be lawful for 
the Party conceiving himself aggrieved to take and 
enter in open Court at the time of pronouncing such 
Decree, Judgment, or Sentence,^ or at any time there- 
after, within Ten Days, by lodging the same in the 
hands of the Clerk of Court, and serving the adverse copy to be 
Party with a Duplicate thereof Personally, or at bis^^J^^J^^ 
Dwelling-house, or his Procurator or Agent in the dents. 
Cause,* and serving in like manner the inferior Judge 
himself, in case the Appeal shall contain any Conclu- 
sion against him by way of Censure, or Reparation of 
Damages, for alleged wilful Injustice, Oppression, or 
other Malversation ; and such Service shall be sufficient 
Summons to oblige the Respondents to attend and 
answer at the next Circuit Court which shall happen to 
be held fifteen^ days at least after such Service ; and circuit 
thereupon^ the Judge or Judges at such Circuit Court jP^^^^j^ 
shall and may proceed to cognosce, hear, and deter- summary 
mine any such Appeal or Complaint, by the like Rules ffi^ 
of Law and Justice as the Court of Session or Court of ^J^^^ 
Justiciary respectively may now cognosce and deter- <^*s on 

j(j ^ . *' *' -r 1 T-v m affirmance* 

mine m Suspensions of the Interlocutors, Decrees, Sen- 
tences, or Judgments of such inferior Courts ; but the 
said Circuit Court shall proceed therein in a summary 
way ; and in Case they shall find the reasons of any 
such Appeal not to be relevant, or not instructed, or 
shall determine against the Party so Complaining or 
Appealing, the said Judge or Judges shall condemn 
the Appellant or Complainer in such Costs as the Court 
shall think proper to be paid to the other Party, not 
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exceeding the real costs hona fide expended by such. 
Party ; and the Decree, Sentence, or Judgment of such 
Circuit Court, in any of the Cases aforesaid, shall be 
final. 



(By the Summary Prosecutions Appeals (Scotland) Act, 1875, 
provisions have been made for an Appeal to the High Court of Jus- 
ticiary and Court of Session respectively, in summary proceedings 
for the prosecution of an offence or the recovery of a penalty com- 
petently brought before an inferior judge. Such appeal, if taken, 
excludes all other modes of appeal. See the Act in the Appendix.) 

^ By 54 Geo. III. cap. 67, the limit has been extended to 
Twenty-five pounds. The 5th section of that Act, after narrating 
the provisions of the above section of the Heritable Jurisdictions 
Act, proceeds as follows : — " And whereas it is expedient to allow 
such Appeals, where the subject-matter of the suit shall not exceed 
in value Twenty-five pounds sterling, be it therefore enacted, that it 
shall and may be lawful to and for any party or parties who might 
appeal to any Circuit Court in cases civil, where the subject- 
matter of the suit did not exceed in value the sum of Twelve pounds 
sterling, pursuant to the said recited Act, henceforth to appeal in 
the manner thereby directed in cases civil, where the subject- 
matter of the suit shall not exceed in value the sum of Twenty-five 
pounds sterling J 



it 



Criterion of Value, — The conclusions of an action have been held 
to form the criterion of value. Davidson v, Mackie, Dec. 10, 1822, 
2 S. 76. Where the conclusions were indefinite, or where the sum- 
mons contained an alternative conclusion which was indefinite, or 
which was for a larger sum than £25, an appeal under the above 
Act was held incompetent, because then it did not appear from the 
pleadings that "the subject-matter of the suit did not exceed in 
value Twenty-five pounds sterling." Giffen v. Orr, November 19, 
1824, 3 S. 301, and Stott v. Gray, June 26, 1834, 12 S. 828; 
Lamb v. Henderson, October 4, 1844, 2 Brown 311. 

The 22d section of the Sheriff Court Act, 1853, renders it in- 
competent, except as thereinafter specially provided for, to remove 
from a Sheriff Court, or to bring under review of the Court of Ses- 
sion, or of the Circuit Court of Justiciary, «fec., any cause not exceed- 
ing the value of £25. See the section referred to and the notes 
subjoined to it. But by the 1st section thereof its application 
to cases provided for by the Small Debt Act, 1837, is expressly 
excluded. 

In the cases Dick v. Great North of Scotland Eailway Co., 
Steuart v. McGregor, and Sandys v, Lowden, cited under the said 
22d section, and under the 17th section of the Debts Eecovery Act, 
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it was held that the Supreme Court had still power to control incom- 
petent proceedings in the inferior courts, although the value may 
be less than £25. See these cases. 

2 The Act of Sederunt of 10th July 1839, section 131, is in the 
following terms : — In civil causes, appeals to the next Circuit Court, 
in terms of the Acts 20 Geo. II. cap. 43,* 31 Geo. II. cap. 42, and 
54 Geo. III. cap. 67, are competent only after a final judgment 
has been pronounced, and the matter of expense has been disposed 
of, and where the subject-matter in the suit does not exceed in value 
£25 sterling. 

Disposal of Expenses, — An objection was taken to an appeal to 
the Perth Circuit Court that though the Sheriff had pronounced a 
final decree on the merits, by which he also found expenses due and 
remitted to the Auditor to tax and report, the appeal had neverthe- 
less been brought before the expenses had been taxed and decerned 
for. The Lord Justice-Clerk, however, after consultation with Lord 
Wood, repelled the objection, observing that he was extremely 
anxious to do nothing which would have the eflfect of discouraging 
appeals to the Circuit Court. (Lords Justice-Clerk and Wood, 
Perth.) Dundee Union Whale Fishing Co. v, Mavour, October 13, 

1848, 1 J. Shaw 15. 

In a subsequent case the interlocutor disposing of the merits and 
remitting to the Clerk of Court to tax was pronounced on 17th Oct., 
a decerniture for expenses was pronounced on 31st Oct., and an 
appeal was taken within ten days thereafter. An objection was 
urged that the appeal should have been taken within ten days of 
the former interlocutor, and the case of the Dundee Whale Fishing 
Co. was cited. But the objection was repelled and the competency 
of the appeal sustained. (Lords Justice-Clerk and Wood, Perth.) 
Launders v. Mann & Co., April 24, 1850, 1 J. Shaw 348. 

An objection to an appeal, that it was brought more than ten 
days after a judgment disposing of the merits and expenses, was 
sustained, although there was a subsequent interlocutor. But that 
interlocutor was merely to authorise expenses which had been con- 
signed, and had been for some time over-looked to be uplifted. 
(Lord Justice-Clerk, Glasgow.) Henderson v. M*Aulay, April 26, 

1849, 1 J. Shaw 219. 

* It is not sufficient that a party orally gives notice of 
appeal, or that he announces his intention to appeal. He must 
"take and enter an appeal in open Court," and there ought 
to be written evidence that he has done so. Failing this he 
must, within ten days, adopt the «dternative mode of appealing 

* The Act 20 Geo. H. cap. 43, which is the Heritable Jurisdictions Act, 
was at first temporary in so far as regarded appeals. It was made per- 
petual by 31 Geo. H. cap. 42 ; and by 64 Geo. III. cap. 67, the jurisdiction 
was extended, as above mentioned, from £12 to £25. 
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and giving notice prescribed. In the case of Anderson v. Pror.- 
Fiscal of Perthshire, October 28, 1872, 45 Jurist 22, 2 Couper 
359, it was observed by Lord Cowan: — ** Unless we are prepared 
to allow parole evidence to be led that an appeal was entered 
in open Court, although not entered on the record at the time 
of pronouncing sentence, the fact alleged cannot be taken for 
granted. No written appeal in this case was lodged with the clerk 
or served on the other party. There is, in fact, no evidence at all 
that an appeal was taken. The certification by the Sheriff-Clerk 
annexed to the complaint is simply that the bond of caution was 
lodged, and that the caution was satisfactory to the clerk. Suppos- 
ing the appellant's agent had entered an appeal, and got a regular 
minute entered stating that such appeal had been entered in open 
Court, or had a written appeal been lodged, a similar certificate by 
the clerk would have been written out." 

An appeal in the following terms would be sufficient : — 

{Date). — I appeal in open Court to the next Circuit Court of 
Justiciary at against the foregoing^ decree, [or 

judgment, or interlocutor, or, if written on separate paper ^ against 
the decree (&c.) of which the foregoing is a copy.] This should be 
signed by the appellant or his agent, and countersigned by the pre- 
siding judge, or certified by the Clerk of Court as so taken and 
entered in open Court when the sentence was pronounced. Though 
not essential, it is desirable that the appeal should be written in the 
minute book of Court, or on the summons or complaint. 

Where an appeal has been regularly taken in open Court the 
alternative steps which may be taken within ten days are unneces- 
sary. Orrock v. Landale, May 3, 1844, 2 Brown 189. But the 
bond of caution must be duly lodged. See section 36, infra. 

See the provisions in the latter part of the 31st section of the 
Small Debt Act, 1837, supra, p. 128, as to the steps necessary to be 
taken in an appeal from a judgment under that Act. 

^ There is no prescribed form of service, nor does it appear 
necessary that it should be done by an officer of Court. There 
should, however, in the event of dispute, be sufficient evidence of 
service having been made. A certificate of service on the opposite 
party by the appellant's agent was held insufficient. McMillan v. 
Campbell, January 21, 1832, 4 Jurist 248. But a certificate by 
respondent's agent at the end of an appeal, holding it duly executed, 
was held sufficient. Weatherstone v. Gourlay, April 13, 1860, 3 
Irv. 589. 

^ The Act of Sederunt of 10th July 1839, section 132, relative 
to " Appeals to the Circuit Court of Justiciary," is as follows : — 
** The appeal may be taken in open Court at the time of pronounc- 
ing the judgment, or within ten days thereafter, by both lodging 
the appeal in the clerk's hand^ and serving the other party or his 
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procurator in the cause with a copy thereof ; and both the lodging 
and the service must take place not only within ten days after the 
date of the judgment, but also fifteen days at least before the diet 
of the Circuit Court." 

It has been held that an appeal served on the sixteenth day be- 
fore the diet of the Circuit Court, was within the time specified by 
the Act of Sederunt, and was therefore sufficient. M'Ritchie v. 
Thomson, April 30, 1847, Arkley 271, 1 S. D. 100. And in a 
case where the objection was sustained, that the statutory period of 
fifteen days had not elapsed, the appeal was withdrawn under 
reservation, and procedure with it at the next Circuit Court was held 
competent, and the ten days' notice previously given to the opposite 
party was held sufficient. Newlands v, Stewart, May 3, 1866, 5 
Irv. 245, 1 S. D. 101. 

^ In an appeal against a small debt decree of the Sheriff-Sub- 
stitute of Forfarshire, to the Circuit Court at Perth, it was stated for 
the respondent that there was no process, nor any certified copy or 
other evidence of the alleged decree having been pronounced. The 
Court in respect of the want of these documents dismissed the appeal, 
(Lords D^as and Neaves, Perth Circuit.) Baxter v. Kennedy, 
September 11, 1861, 34 Jurist 1, 4 Irv. 84. 

In an appeal against a decree of the Small Debt Court of 
Lanarkshire, to the Circuit Court at Glasgow, it was objected for the 
respondent that the appeal was incompetent, on the ground that 
neither the alleged decree in the inferior court, in the form pre- 
scribed by section 13 of the Small Debt Act, nor any certified copy 
thereof, was lodged with the clerk. Replied that the decree was 
contained in the book of causes kept by the Sheriff-Clerk in terms 
of the 17th section of the Act, and this book was now in the hands 
of the Circuit Clerk. Held that the Sheriff Court Book was the 
best evidence that could be produced, and the objection repelled. 
(Lords Neaves and Jerviswoode, Glasgow Circuit.) Sinclair v. Eosa, 
April 25, 1863, 4 Irv. 390, 35 Jurist 511. 



36. Provided always, that wherever such Appeal -Appellants 
shall be brought, such Complainer, at the same time secmty. 
he enters his Appeal as aforesaid,^ shall lodge in the Se court 
hands of the Clerk of Court from which the Appeal is answeraWe 
taken, a Bond with sufficient Cautioner for answering security. 
and abiding by the Judgment of the Circuit Court, and 
for paying the Costs, if any shall be by that Court 
awarded ;^ and the Clerk of Court shall be answerable 
for the sufficiency of such Cautioner. 
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1 The Act of Sederunt of 10th July 1839, § 133, with respect 
to "Appeals to the Circuit Court of Justiciary," appears to extend 
the time for lodging the bond of caution when the appeal is taken 
in open Court. It is in the following terms : — *' At the time of 
entering the appeal, or within the said ten days, the complainer 
must lodge in the hands of the clerk a bond, with a sufficient 
cautioner for answering and abiding by the judgment of the Circuit 
Court, and for paying the costs, if any shall be by that Court 
awarded ; and if no bond has been lodged the clerk may give out 
the extract." 

In M'Glashan's Sheriff Court Practice it is stated in a note to- 
section 2427 that in M'Millan v. Campbell, Jan. 21, 1832, 10 S. 
220, it was held that an appeal was not taken in open Court in 
terms of the statute unless the bond of caution was at the same 
time lodged, and that as this was in most cases impracticable, the 
133d section of the Act of Sederunt, 10th July 1839, W6is passed, 
extending the time for lodging the bond. 

In a subsequent case, where the bond of caution was not lodged 
along with the appeal, an objection to that effect was sustained, and 
the appeal was dismissed. The deliverance of the Court was: — 
"In respect that no bond of caution was lodged at the time of 
entering the appeal in open Court, and that no subsequent appeal 
appeared to have been taken within ten days in terms of the statute, 
dismissed the appeal as incompetent." The Act of Sederunt was 
not, however, pleaded. (Lord Moncrieff, Perth.) Skinner v, 
Eobertson, May 2, 1844, 2 Brown 185. 

Again, in Keane v, Lang, Glasgow, May 3, 1866, 5 Irv. 248, a 
bond of caution not having been lodged along with an appeal, it wa& 
dismissed. It would appear, however, from the report of this case, 
that the bond was not lodged within the time specified by the Act 
of Sederunt, that is, within ten days. 

Evidence of having lodged Bond of Caution. — An objection was 
taken to an appeal that there did not appear that there had been 
any caution found as required by the statute. It was usual to 
certify on the back of the appeal that caution had been given, but 
this had not been done. The Lord Justice-Clerk said: — "The 
statute does not contain any directions as to the production of a 
certificate in any form ; it only directs caution to be found, which it 
is alleged has been done in the present case. If therefore the 
respondent disputes this, the case must be delayed, in order to 
afford the appellant time to produce the necessary evidence of the 
facts. Prima facie the objection is not good, as it is very unlikely 
the Sheriff-Clerk would have transmitted the appeal if caution had 
not been duly given," The objection was 'then departed from. 
(Lord Justice-Clerk, Glasgow.) Marshall v. Turner, April 26, 
1849, 1 J. Shaw 222. 
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^ A defender who appealed, lodged a bond with a cautioner, to the 
effect that the appellant would answer and abide "by the judgment 
of the Circuit Court, and pay costs if awarded." The Circuit Court 
recalled the interlocutors complained of, and remitted with instruc- 
tions to take additional proof, with power to proceed further as 
should be just, and to award to either party the expenses of the 
appeal, as well as the other expenses of process. The inferior 
court, after additional proof, of new decerned against the defender, 
and found expenses due. Held that as the interlocutors complained 
of were recalled by the Circuit Court (thereby sustaining the 
appeal), and a new decree pronounced on new proof, the new 
decree was not within the terms of the bond, and that the cautioner 
was not bound to implement the same. Snell v. Glasgow Gas Co., 
May 22, 1834, 1 S. D. 100, 12 S. 626. 



37. Provided always, and it is hereby enacted by circuit 
the authority aforesaid, that in case such Circuit Court abi7to °°* 
shall, in cognoscing or proceeding upon such appeal, ^^^^^J 
find any difficulty to arise, that by means thereof such certify the 
Circuit Court cannot proceed to the determination of the seMion. 
same consistently with justice and the nature of the 
case ; in any such case, and not otherwise, it shall and 
may be lawful to and for such Circuit Court to certify 
such appeal, together with the reasons of such difficulty, 
and the proceedings thereupon had before such Circuit 
Court, to the Court of Session or Court of Justiciary 
respectively ; ^ which Courts are hereby respectively 
authorized and required to proceed in and determine 
the same. 



^ See the case of Beattie v, Gemmel, supra^ p. 130, which was 
certified from the Circuit Court, Glasgow, to the High Court of 
Ji^sticiary, hut which, as it was a civil cause, was remitted by that 
Court to the Court of Session, as provided for by the above section. 
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SUPPLEMENT. 



EMPLOYERS AND WORKMEN 

ACT, 1875. 



38 AND 39 Vict. Cap. 90. 

An Act to Enlarge the Powers of County Courts in 
respect of Disputes between Employers and Work- 
men^ and to give other Courts a limited Civil 
Jurisdiction in respect of such Disputes. — [13th 
August 1875.] 

[The Employers and Workmen Act, 1875, which was passed at 
the close of the last Session of Parliament, gives a statutory juris- 
diction to Sheriffs sitting both in the ordinary Sheriff Court of the 
County and in the Small Debt Court to administer its provisions. 
This Act does not properly come in as belonging exclusively to 
either the first or the second part of this work, and was not, of 
course, included in its original design. But as, by the Conspiracy 
and Protection of Property Act, 1875, section 17, the Master and 
Servant Acts which were previously in force have been almost 
wholly repealed, and as the Employers and Workmen Act is one 
which may be of considerable use in practice, it has been thought 
expedient to introduce it here. It has, however, so recently become 
law that there has not been time for judicial interpretation of its 
various provisions. 

By special authority contained in the Act under consideration, 
the Court of Session have, after consultation with the Sheriffs of 
Counties, passed a relative Act of Sederunt containing a number of 
suitable forms. This Act is given in the Appendix, infraJ] 

Be IT enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords 

N 
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spiritual and temporal, and Commons, in this present 
r arliament assembled, and by the authority of the same, 
as foUows : — 

PRELIMINARY. 

Short Title. ^^ This Act may be cited as the Employers and 
Workmen Act, 1875. 

Conmience- 2. This Act, cxcept SO far as it authorises any rules 

* to be made ^ or other thing to be done at any time after 

the passing of this Act, shall come into operation on the 

first day of September One thousand eight hundred and 

seventy-five. 

^ Rules for Scotland are contained in an Act of Sederunt, 
printed in the Appendix, infra. 

Part I. — Jurisdiction — Jurisdiction of County 

Court. 

(According to the d^nition in sect 14, infira, rendering the Act appli- 
cable to Scotland, it is provided that the expression " County Court^ 
means the ordinary Sheriff Court of the County,) 

Power of 3. In any proceeding before a County Court ^ in rela- 

Court M to tion to any dispute between an employer and a work- 
paySof inan arising out of or incidental to their relation as such 
off^Md r^*" (^^^'^ dispute is hereinafter referred to as a dispute 
cission of uudcr this Act) the Court may, in addition to any juris- 
t^f^tera- diction it might have exercised if this Act had not 
"*y- passed,^ exercise all or any of the following powers ; that 
is to say, 

^ That is, as regards Scotland, the ordinary Sheriff Court. 

* Sheriffs in their ordinary Court have jurisdiction at com- 
mon law (1) to entertain actions of damages for breach of coutract 
. as between masters and servants ; and (2) to enforce a contract of 
service by imprisonment, to the effect of compelling a workman to 
return to his service, and to find caution to do so. Eaebum v. Reid, 
June 4, 1824, 3 S. 104; Gentle v, M^Lellan, July 9, 1825, 4 S. 
163. But not to find caution for specific performance of his whole 
<5ontract of service. Wright t?. M'Gregor, June 28, 1827, 5 8. 855 ; 
Stewart v. Stewart, June 21, 1832, 10 S. 674, 4 Jurist 614. 
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{!) It may adjust and set off the one against the 
other all such claims on the part either of 
the employer or of the workman, arising out 
of or incidental to the relation between them, 
as the Court may find to be subsisting, whether 
such claims are liquidated or unliquidated, 
and are for wages, damages, or otherwise ; and 

{2) If, having regard to all the circumstances of 
the case, it thinks it just to do so, it may 
rescind any contract between the employer and 
the workman upon such terms as to the ap- 
portionment of wages or other sums due 
thereunder, and as to the payment of wages 
or damages, or other sums due, as it thinks 
just; and 

(3) Where the Court might otherwise award dam- 
ages for any breach of contract it may, if the 
defendant be willing to give security to the 
satisfaction of the court for the performance 
by him of so much of his contract as remains 
unperformed, with the consent of the plaintiff, 
accept such security, and order performance of 
the contract accordingly, in place either of 
the whole of the damages which would other- 
wise have been awarded, or some part of such 
damages. 

Shortly stated, the powers conferred on Sheriffs hy the ahove pro- 
visions are : — (1) They may allow compensation to be pleaded by the 
employer against the workman, and vice versa , whether the claim be 
liquidated or not ; (2) They may rescind the contract between the 
employer and the workman ; (3) Instead of awarding damages 
they may, with consent of parties, accept from the defendant se- 
curity for performance of the unperformed part of the contract. The 
concluding words of this section — " or some part of such damages " 
— seem to imply a power, besides accepting security, also to give 
an award for part of the whole damages which would otherwise have 
been awarded. 

The security shall be an undertaking by the defen- 
dant and one or more surety or sureties that 
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the defendant will perform his contract, sub- 
ject on non-performance to the payment of a 
sum to be specified in the undertaking. 
Any sum paid by a surety on behalf of a defendant 
in respect of a security under this Act, to- 
gether with all costs incurred by such surety 
in respect to such security, shall be deemed 
to be a debt due to him from the defendant ; 
and where such security has been given in or 
under the direction of a Court of Summary 
Jurisdiction,* that Court may order payment 
to the surety of the sum which has so become 
due to him from the defendant. 

* That is, as regards Scotland, the Sheriff Small Debt Court. 

COURT OF SUMMARY JURISDICTION. 

(According to the d^nition in sect 14, infra, rendering the Act applic-- 
able to Scotland^ it is provided that the expression " The Court of Summary 
Jurisdiction " means the Small Debt Court of the Sheriff of the County.) 

4. A dispute under this Act between an employer 

and a workman may be heard and determined by a 

Jurisdictioii Court of Summary Jurisdiction, and such Court, for the 

L diqjutM purposes of this Act, shall be deemed to be a Court of 

^W8^d ^^^ Jurisdiction, and in a proceeding in relation to any 

workmen, such disputc the Couxt may order payment of any sum 

which it may find to be due as wages, or damages, or 

otherwise, and may exercise all or any of the powers by 

this Act conferred on a County Court : Provided that in 

any proceeding in relation to any such dispute the Court 

of Smnmary Jurisdiction — 

(1) Shall not exercise any jurisdiction where the 

amount claimed exceeds ten pounds ; and 

(2) Shall not make an order for the payment of 

any sum exceeding ten pounds,^ exclusive of 
the costs incurred in the case ; and 

(3) Shall not require security to an amount ex- 

ceeding ten pounds from any defendant or his 
surety or sureties. 
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^ By section 3, supra, the jurisdiction under the Small Deht 
Act, 1837, would appear to be preserved. A summons for damages 
-within the limit of £12, if brought under that Act, would therefore 
still be competent. 

5. Any dispute between an apprentice to whom jnrisdiction 
this Act applies^ and hid master, arising out of or inci- [f 5"g^*jj^ 
dental to their relation as such, (which dispute is herein- between 
^fter referred to as a dispute under this Act,) may be ^prenticw. 
heard and determined by a Court of Summary Jurisdic- 
tion. 

^ See section 12, infra, 

6. In a proceeding before a Court of Summary Juris- powers of 
diction in relation to a dispute under this Act between ^^^^ f 
a master and an apprentice, the Court shall have the apprentices- 
same powers as if the dispute were between an employer 

and a workman, and the master were the employer and 
the apprentice the workman, and the instrument of 
apprenticeship a contract between an employer and a 
workman, and shall also have the following powers : — 

(1) It may make an order directing the apprentice 

to perform his duties under the apprentice- 
ship ; and, 

(2) If it rescinds the instrument of apprenticeship 

it may, if it thinks it just to do so, order the 
whole or any part of the premium paid on the 
• binding of the apprentice to be repaid. 
Where an order is made directing an apprentice to per- 
form his duties under the apprenticeship, the Court may, 
from time to time, if satisfied after the expiration of 
not less than one month from the date of the order that 
the apprentice has failed to comply therewith, order 
him to be imprisoned for a period not exceeding four- 
teen days. 

7. In a proceeding before a Court of Summary Juris- against 
diction in relation to a dispute under this Act between a^Sice, 
a master and an apprentice, if there is any person J^^^P^^^^Jj 
liable, under the insti-ument of apprenticeship, for the apprentice 
good conduct of the apprentice, that person may, if the ritf!^^^^' 
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Court so direct, be summoned in like manner as if he- 
were the defendant in such proceeding to attend on the 
hearing of the proceeding, and the Court may, in addi- 
tion to or in substitution for any order which the Court 
is authorised to make against the apprentice, order the' 
person so summoned to pay damages for any breach of 
the contract of apprenticeship to an amount not exceed- 
ing the limit (if any) to which he is liable under the. 
instrument of apprenticeship. 

The Court may, if the person so summoned, or any 
other person, is willing to give security to the satisfac- 
tion of the Court for the performance by the apprentice 
of his contract of apprenticeship, accept such security 
instead of or in mitigation of any punishment ^ which it 
is authorised to inflict upon the apprentice. 

^ These words " in mitigation of any punishment," seeing 
that by sect. 6 the court has the same powers as if the case were 
one between an employer and a workman, would seem to corres- 
pond to the words " some part of such damages,' ' in sect. 3, sub-sect. 
3, with this distinction, that the consent of the master is not here 
required. 

Part II. — Procedure. 

Mode of 8. A person may give security under this Act in a 

^ngse- (^Q^j^^y Court or Court of Summary Jurisdiction by an 
oral or written acknowledgment in or under the direc- 
tion of the Court of the undertaking or condition by 
which and the sum for which he is bound, in such 
manner and form as may be prescribed by any rule for 
the time being in force, and in any case where security 
is so given, the Court in or under the direction of which 
it is given may order payment of any sum which may 
become due in pursuance of such security.' 

The liord Chancellor^ may at any time after the 
passing of this Act, and from time to time, make and 
when made rescind, alter, and add to rules with respect 
to giving security under this Act. 

^By sect. 14, rendering the Act applicable to Scotland, the 
expression " The Court of Session by Act of Sederunt" is substi^ 
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tnted for the expression " The Lord Chancellor.'* A form of a bond 
of caution will be found in the Act of Sederunt. See Appendix, 
infra^ p. 254. 

9. Any dispute or matter in respect of which juris- Summary 
diction is given by this Act to a Court of Summary P'^^°g«- 
Jurisdiction shall be deemed to be a matter on which 
that Court has authority by law to make an order on 
complaint in pursuance of the Summary Jurisdiction 
Act, ^ but shall not be deemed to be a criminal proceed- 
ing ; and all powers by this Act conferred on a court of 
summary jurisdiction shall be deemed to be in addition 
to and not in derogation of any powers conferred on it 
by the Summary Jurisdiction Act, except that a warrant 
shall not be issued under that Act for apprehending any 
person other than an apprentice for faifing to appear to 
answer a complaint in any proceeding under this Act, 
and that an order made by a court of summary jurisdic- 
tion under this Act for the payment of any money shall 
not be enforced by imprisonment except in. the manner 
and under the conditions by this Act provided : and no 
goods or chattels shall be taken under a distress ordered 
by a court of summary jurisdiction which might not be 
taken under an execution issued by a County Court. 

A Court of Summary Jurisdiction may direct any 
sum of money, for the payment of which it makes an 
order under this Act, to be paid by instalments, and 
may from time to time rescind or vary such order. 

Any sum payable by any person under the order of 
a Court of Summary Jurisdiction in pursuance of this 
Act shall be deemed to be a debt due from him in pur- 
suance of a judgment of a competent court within the 
meaning of the fifth section of the Debtors Act, 1869, 
and may be enforced accordingly; and as regards any 
such debt a Court of Summary Jurisdiction shall be 
deemed to be a Court within the meaning of the said 
section. 

The Lord Chancellor may at any time after the 
passing of this Act, and fr'om time to time, make, and 
when made rescind, alter, and add to, rules for carrying 
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into effect the jurisdiction by this Act given to a Court 
of Summary Jurisdiction, and in particular for the pur- 
pose of regulating the costs of any proceedings in a 
Court of Summary Jurisdiction, with power to provide 
that the same shall not exceed the costs which would 
in a similar case be incurred in a County Court, and any 
rules so made, in so far as they relate to the exercise of 
jurisdiction under the said fifth section of the Debtors 
Act, 1869, shall be deemed to be prescribed rules within 
the meaning of the said section. 

^ According to the definition in sect. 14, infra^ rendering the 
Act applicable to Scotland, it is provided that '* The Summary 
Jurisdiction Act " means The Small Debt Act, 1837. 



Part IIL — ^Definitions and Miscellaneous. 

Definitions. 

10. In this Act — 
Definitions: The cxpiession "workman" does not include a 
---^work- ^Qijaestic or menial servant, but, save as aforesaid, 
means any person who, being a labourer, servant in 
husbandry, journeyman, artificer, handicraftsman, miner, 
or otherwise engaged in manual labour, whether under 
the age of twenty-one years or above that age, has 
entered into or works under a contract with an employer, 
whether the contract be made before or after the passing 
of this Act, be express or implied, oral or in writing, 
and be a contract of service or a contract personally to 
execute any work or labour, 
m^^ juX The expression " The Summary Jurisdiction Act " 
dictionAct/ meaus the Act of the session of the eleventh and twelfth 
years of the reign of Her present Majesty, chapter forty- 
three, intituled " An Act to facilitate the performance 
of the duties of Justices of the Peace out of sessions 
within England aud Wales with respect to summary 
convictions and orders," inclusive of any Acts amend- 
ing the same. 

The expression " Court of Summary Jurisdiction " 
means — 
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(1) As respects the city of London, the Lord Mayor 

or any Alderman of the said city sitting at the 
Mansion House or Guildhall justice-room ; and 

(2) As respects any police court division in the 

metropolitan police district, any metropolitan 
police magistrate sitting at the police court for 
that division ; and 

(3) As respects any city, town, liberty, borough, 

place, or district for which a stipendary magis- 
trate is for the time being acting, such stipen- 
dary magistrate sitting at a police court or 
other place appointed in that behalf ; and 

(4) Elsewhere any justice or justices of the peace 

to whom jurisdiction is given by the Sum- 
mary Jurisdiction Act : Provided that, as re- 
spects any case within the cognizance of such 
justice or justices as last aforesaid, a complaint 
under this Act shall be heard and determined 
and an order for imprisonment made by two 
or more justices of the peace in petty sessions 
sitting at some place appointed for holding 
petty sessions. 
Nothing in this section contained shall restrict the 
jurisdiction of the Lord Mayor or any Alderman of the 
city of London, or of any metropolitan police or stipen- 
dary magistrate in respect of any act or jurisdiction 
which may now be done or exercised by him out of 
<5ourt. 

11. In the case of a child, young person, or woman setoff in 
subject to the provisions of the Factory Acts 1833 to ^^^ 
1874, any forfeiture on the ground of absence or leav- ^oAers. 
ing work shall not be deducted from or set oflF against a 
claim for wages or other sum due for work done before 
such absence or leaving work, except to the amount of 
the damage (if any) which the employer may have sus- 
tained by reason of such absence or leaving work. 
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APPLICATION. 

Application 12. This Act, in SO far as it relates to apprentices, 
tic2!^"°' shall apply only to an apprentice to the business of a 
workman as defined by this Act upon whose binding 
either no premium is paid, or the premium (if any) paid 
does not exceed twenty-five pounds, and to an apprentice 
bound under the provisions of the Acts relating to the re- 
lief of the poor. 

SAVING CLAUSE. 

Saving of 13. Nothing in this Act shall take away or abridge 

SctoMd ^^y ^^^^^ ^^ special jurisdiction touching apprentices, 
seamen. This Act shall not apply to seamen or to apprentices 

to the sea service. 



Part IV. — ^Application of Act to Scotland. 

AppUcation 14. This Act shall extend to Scotland, with the 
to Scotland, modifications following ; that is to say. 

In this Act with respect to Scotland — 
Definitions. The cxpression " County Court" means the ordinary 

Sheriff Court of the county : 

The expression " the Court of Summary Jurisdic- 
tion'' means the Small Debt Court of the 
Sheriff of the county : 

The expression "Sheriff" includes Sheriff-Substi- 
tute : 

The expression "instrument of apprenticeship'' 
means indenture : 

The expression "plaintiff" or "complainant" 
means pursuer or complainer : 

The expression " defendant " includes defender or 
respondent : 

The expression "the Summary Jurisdiction Act " 
means the Act of the seventh year of the 
reign of His Majesty King William the Fourth 
and the first year of the reign of Her present 
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Majesty, chapter forty-one, intituled ** An Act 
for the more effectual recovery of small debts in 
the Sheriff Courts, and for regulating the estab- 
lishment of circuit courts for the trial of small 
debt causes by the Sheriffs in Scotland," and 
the Acts amending the same : 
The expression " surety " means cautioner : 
This Act shall be read and construed as if for the 
expression " the Lord Chancellor," wherever it 
occurs therein, the expression " the Court of 
Session by Act of Sederunt" were substi- 
tuted. 
All jurisdictions, powers, and authorities necessary 
for the purposes of this Act are hereby conferred on 
Sheriffs in their ordinary or Small Debt Courts, as the 
case may be, who shall have ftdl power to make any 
order on any summons, petition, complaint, or other 
proceeding under this Act, that any County Court or 
Court of ounamary Jurisdiction is empowered to make 
on any complaint or other proceeding under this Act. 

Any decree or order pronounced or made by a 
Sheriff under this Act shall be enforced in the same 
manner and under the same conditions in and under 
which a decree or order pronounced or made by him in 
his ordinary or Small Debt Court, as the case may be, is 
enforced. 

Part V. — ^Application of Act to Ireland. 

15. This Act shall extend to Ireland, with the modi- Appiica^ioa 
lications lollowmg ; that is to say, 

The expression "County Court" shall be construed 
to mean Civil Bill Court : 

The expression "Lord Chancellor" shall be con- 
strued to mean the Lord Chancellor of Ireland : 

The expression " The Summary Jurisdiction Act " 
shall be construed to mean, as regards the ' 
police district of Dublin metropolis', the Acts 
regulating the powers and duties of justices of 
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the peace for such district, and elsewhere in 
Ireland, the Petty Sessions (Ireland) Act, 
1851, and any Acts amending the same : 

The expression ** Court of Summary Jurisdiction" 
shall be construed to mean any justice or 
justices of the peace or other magistrate to 
whom jurisdiction is given by the Summary 
Jurisdiction Act : 

The Court of Summary Jurisdiction, when hearing 
and determining complaints under this Act, 
shall in the police district of Dublin metro- 
polis be constituted of one or more of the 
divisional justices of the said district, and else- 
where in Ireland of two or more justices of the 
peace in petty sessions sitting at a place ap- 
pointed for holding petty sessions : 

The expression ** fifth section of the Debtors Act, 
1869," shall be construed to mean "sixth 
section of Debtors Act (Ireland), 1872." 



APPENDIX. 



No. I. 

ACT OF SEDERUNT for regulating the Form of process 
in Sheriff Courts^ prepared in terms of the Act of 1st and 
2d Vict. c. 119, sec. 2^2.— Edinburgh, 10th July 1839. 

{The provisions of this Act of Sederunt have been to a large extent re- 
pealed by the Sheriff Court Act, 1853, section 51, and to a partial extent by 
the Court of Session Act, 1868, section 107. These Acts repeal, inter alia, 
all Acts of Sederunt, dec, in so far (W may be necessary to give effect to the 
new provisions thereby enacted, to rnany of wMch the provisions of this Act 
do not apply. Notes ha/ve been given indicating where these appea/r, in this 
manner, to have been superseded.) 

Pabt I.— of OBDINAKT CIVIL ACTIONS. 

Chap. I. — Diets and Sessions of Court. 

(Sections 1 to 6, include, of this Chapter have been superseded by the 
Sheriff Court Act, 1853, sections 42 to 45 vnclusive,) 

1. Each Sheriff Court, except those held at a place where an 
ordinary Sheriff-Substitute does not reside, shall sit for the despatch 
of ordinary business at least one day in every week during the 
Summer and Winter Sessions, such day to be fixed by the Sheriff 
in each county by a regulation of Court. 

2. The Winter Session shall commence at the latest on the 
15th of October, or first ordinary court-day thereafter, and shall 
continue until the 4th day of April inclusive, except during the 
Christmas recess, which must not be longer than three weeks. The 
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Summer Session shall commence on the first court-day after the 
15th of May, and continue until the last court-day in July. 

3. It shall be competent for each Sheriff to extend the duration 
of the sessions by a regulation of Court, and, in particular, to appoint 
court-days during the vacations. And in case there shall be any 
arrear of business undisposed of by the Sheriff, it shall be his duty, 
from time to time, to appoint additional court-days, whether in time 
of session or vacation, for the purpose of disposing of such arrear. 

4. During the vacations summary applications shall be received, 
and interlocutors in summary cases shall be dated and entered in 
the court book or diet book, as in time of session. 

5. The Sheriff of each eouuty shall, before the termination of 
each session, appoint at least two court-days during each vacation, 
the first towards the middle, the last towards the end of the vaca- 
tion, for the despatch of all ordinary business, includiug the calling 
of new causes ; and papers appointed to be put into process on these 
days must be lodged with the Sheriff-Clerk before the hour of 
meeting of the Court. 

6. For seven days after each of these days, and after the last 
court-day of each session, it shall be competent to sign interlocutors 
in ordinary causes. 

7. The reclaiming days shall run during the vacation. 



Chap. II. — Form of the Summons. 

{The Form of the Summons w Ttow regulated hy the Sheriff Court Act, 
1853, section 1, and relative Schedule, See the case of Manson v. Dundas, 
there cited under Schedule A.) 

8. All defenders shall be cited upon a summons, signed on each 
page by the clerk, fully libelled, and having the name of the pur- 
suer's procurator marked on the back. 

9. Not more than six defenders, on separate grounds of action, 
shall be iu eluded in one libel, except in actions of multiplepoinding, 
maills and duties, poinding of the ground, and forthcoming. 

10. The summons must contain a concise and accurate state- 
meut of the facts, and must also set forth, in explicit terms, the 
nature, extent, and grounds of the complaint or cause of action, 
and the conclusions deduced therefrom. Where an account is 
founded on, it shall be sufficient to refer to it by the first and last 
dates. The summons must bear a partibus for calling ; the sums 
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concluded for must be marked in figures on the margin ; the true 
date of signing must be filled up ; and the clerk is discharged from 
calling any summons that is not marked and signed as directed. 

11. No libel shall be amended after citation is given thereon, 
except by authority of the Sheriff*. 

12. Every libel or summons may also contain a warrant for 
arresting the defender's effects and debts on the dependence. 

Chap. III. — Execution op the Summons. 

13. The officer who executes the summons shall deliver to the 
defender, if he find him, personally, or if he do not find him shall 
leave at his dwelling-place, a full copy of the summons to the will, 
with a copy of citation, in presence of one witness. When a libel 
is amended in absence of the defender, a copy of the amendment 
must be served upon him in the same manner and on the same 
indudce as the original libel. If there be more defenders than one, 
each shall be served with a copy of the libel, or of such part thereof 
as concerns himself. In actions of poinding the ground, maills and 
duties, and forthcoming, the tenants and arrestees shall be served 
with short copies of citation, and the proprietor and common debtor 
with a full copy of the libel to the will. All copies of summonses 
served shall be signed on each page by the officer. 

14. Edicts for choosing curators, summonses for curators giving 
up inventories, multiplepoindings, transferences, transumpts, waken- 
ings, and cognitions, may be executed by delivering a copy of cita- 
tion before one witness, containing the names and designations of 
the pursuer and defender, and bearing the extent and special grounds 
of the pursuer's claim, without any copy of the summons. 

15. All executions or returns shall be signed by the officer and 
the witness who was present at the execution, and shall specify 
whether the citation was given to the defender personally or other- 
wise; and, if otherwise, shall specify particularly the mode of 
citation. 

{By the Sheriff Court Act^ 1853, section 9, and relative schedule, a short 
'form of execution is ^provided,) 

16. If any defender amenable to the jurisdiction of the Sheriff 
in whose court the summons is raised (1 and 2 Vict. c. 119 § 24.) 
be not resident within that sheriffdom, he may be cited by warrant 
of the said Sheriff, provided the same be indorsed by the Sheriff- 
Clerk of the sheriffdom within which the defender resides. 
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the defender's use, the sum awarded in name of protestation money^ 
except the expense of extract. 

28. In case the protestation he extracted, the instance shall 
fall, and the defender shall not be obliged to answer, except upon a 
new summons, and citation on the ordinary inducice. 



Chap. VII. — Procedure when appearance is made for 

BOTH Parties. 

(The sections of this chapter which appear to have been superseded hy the 
Sheriff Court Act, 1853, as inconsistent with tlie provisions thereof, are 29,35, 
36, 37, 38, 39, 42, 43, 44, 46, 47, 48, 49, 50, 62, 53, 54, 57, and 60.) 

29. The defender or his procurator, if prepared, may give in his 
defences to the libel at the calling of the cause ; but if he crave to 
see the libel, in order to state his defences, the defences shall be 
lodged on or before the seventh day thereafter, and if such seventh 
day be a court-day, before the hour of meeting of the Court, with 
power to the Sheriff to appoint an earlier or a later day when froia 
the nature of the case he may see cause to do so. 

(See Sheriff Court Act, 1853, sec. 3.) 

30. A procurator appearing for a defender must produce along 
with his defences either a written mandate for the defender or the 
copy of citation given to the defender. 

31. When there are more defenders than one appearing by diffe- 
rent procurators, the procurator for the pursuer shall make out a 
copy or copies of the summons, or an excerpt or excerpts thereof, 
applicable to the case of each defender or set of defenders appearing 
by one procurator, which shall be signed and certified by the Clerk 
of Court, and given out for stating defences, and the clerk shall 
retain the original summons ; and in all the future procedure the 
process shall be given out to the procurators for the defenders 
respectively, according to their order in the summons, who shall 
each be allowed to see the same for such time as the Sheriff shall 
think proper. 

32. Upon the day appointed the defender shall give in all his 
defences, both dilatory and peremptory. 

He shall in the first part of his defences meet in their order 
the statements of fact in the summons, by admitting or denying 
the same, either absolutely or with qualifications, but without argu- 
ment, and with such explanations in point of fact applicable to each 
averment as are necessary to make his answers intelligible; and 
shall also set forth articulately without argument the facts on which 
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he may found a separate substantive plea in law ; and in the second 
part of his defences he shall subjoin under distinct heads a sum- 
mary of ail the defences or pleas in law which he is to maintain, 
with such argument as he may think fit. 

33. Along with his defences the defender must produce the 
deeds or writings on which he founds, so far as the same are in his 
custody or within his power ; and if they are not within his custody 
or power, he shall state where he believes them to be, and crave a 
diligence for recovering them. 

34. In actions of removing and in summary applications for 
ejection, the defender shall come prepared with a cautioner for vio- 
lent profits at giving in his defences or answers, unless he instantly 
verify a defence excluding the action. 

(In a suspension of a threatened charge on an extract-decree of remov- 
ing, circumstances under which juratory caution was considered sufficient. 
Loffan V. Weir, July 16, 1870, 42 Jurist 616.) 

• 

35. The defences, when given in, shall be seen, and replies 
•lodged on or before the seventh day thereafter; and if such seventh 

day be a court-day, before the sitting of the Court, with power to 
the Sheriff to appoint a later or an earlier day, if he see cause. If, 
however, the parties are ready to close the record upon the sum- 
mons and defences alone, or on these papers, along with a minute 
by the pursuer written on the summons, and simply admitting or 
denying the statements in the defences, it shall not be necessary to 
lodge replies, and it shall be competent for the Sheriff to close the 
record accordingly in manner hereinafter directed. 

{See Sheriff Cov/rt Act, 1853, sees, 3 aiid 4.) 

36. In the first part of the replies the pursuer shall commence 
by setting forth articulately and in substantive propositions, without 
argument, the whole facts on which he founds, which facts must be 
comprehended under the general statement in the summons ; and 
he shall then meet in their order, articulately and without argu- 
ment, the statements of fact in the defences, by admitting or denying 
the same, either absolutely or with qualifications, and with such 
explanations in point of fact applicable to each averment as are 
necessary to make his answers intelligible ; and in the second part 
of the replies he shall subjoin under distinct heads a summary of 
the pleas in law which he is to maintain, With such argument as he 
may think fit. 

37. When the replies are given in, the Sheriff shall proceed to 
advise the pleadings ; and it shall be in his power, if he see cause, 
to allow the defences to be amended, in which case he shall par- 
ticularly specify in his interlocutor or note the points on which 
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amendments are required, and such amendments, whether consisting 
of answers to the pursuer's statements or to his pleas in law, shall be 
strictly confined to the points so specified, and shall be made on or 
subjoined to the original defences with reference to their proper 
heads, and in the same form and manner in all respects as is herein- 
before prescribed for preparing defences. 

38. If dilatory defences have been stated, they shall be immedi- 
ately disposed of by the Sheriff, unless he thinks that either from 
their being connected with the merits or on any other ground they 
should be reserved till a future stage of the cause. 

39. No reclaiming petition against any judgment repelling the 
dilatory defences shall be allowed ; but if the judgment has been 
pronounced by the Sheriff- Substitute, the defender may appeal to 
the Sheriff. 

(See Sheriff Court Act, 1853, sec. 19.) 

40. If the Sheriff sustain the dilatory defences, or any of them, 
he shall at the same time determine the matter of expenses ; but if 
he repel the dilatory defences, the cause shall then proceed in its . 
due course of preparation. 

41. If it shall appear to the Sheriff after the dilatory defences (if 
any have been proponed) are disposed of, that the grounds of action 
on the merits, as set forth in the summons, are in terms not suffi- 
ciently positive and clear, or that the conclusions are not regularly 
or clearly deduced, he may either dismiss the action, decerning for 
expenses if he shall see cause, and reserving to the pursuer the right 
to bring a new action if otherwise competent, or he may allow an 
amendment of the libel, and give interim decree against the pursuer 
for the expenses incurred by the incorrect form of the summons ; 
and the amendriaents, as approved, shall be written on the original 
summons and authenticated by the subscription of the clerk. 

42. If the defences or replies be not prepared in the manner 
hereinbefore directed, the Sheriff may order the same to be with- 
drawn, and correct defences or replies, as the case may be, to be 
given in ; and he may give interim decree against the party in fault 
for the expenses thus occasioned. 

43. If it shall appear to the Sheriff that the summons, defences, 
and replies, set forth fully the facts respectively founded on, and 
sufficiently bring out the merits of the cause, he shall require the 
parties, within a time to be specified, to state whether they are will- 
ing to hold their said pleadings as containing their full and final 
statement of " facts ; and if they agree so to do, they shall, within 
the said time, set forth their assent to that effect in a note subjoined 
to their respective pleadings, or written on the interlocutor sheet 
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or minutes of process, and subscribed by them or their respective 
procurators ; and the Sheriff shall then close the record by writing 
the words, "record closed/' and dating and subscribing the same. 

{See Sheriff Court Act, 1853, sec. 4.) 

44. If the parties do not, within the time specified, state 
whether they are willing to hold their said pleadings as containing 
their full and final statement of facts, the Sheriff shall be 
entitled to close the record in'the same manner and to the same 
effect as if the parties had expressly agreed. 

45. If either of the parties shall state that he does not agree to 
hold the summons, defences, and replies, as sufl&ciently settingjforth 
the facts respectively founded on, or if it shall appear to the Sheriff 
that the record cannot properly be closed without alterations on or 
additions to those pleadings, he shall ordain the parties or their 
procurators to attend him on such day as he shall appoint for the 
purpose of adjusting the record, intimating at the same time by a 
note, or in such manner as he may think proper, the points to which 
he wishes their attention to be directed. At this meeting, or at 
any adjournment thereof which the Sheriff may think reasonable, 
the parties or their procurators may propose any alterations on or 
additions to the defences or replies, which alterations or additions 
shall be written by them on the original defences or replies in such 
mode or form as the Sheriff shall allow. And if the Sheriff shall 
then be of opinion that the record may be closed, and the parties or 
their procurators are willing to close it, they shall set forth their 
assent to that effect in a note subjoined to their respective plead- 
ings, or written on the interlocutor sheet or minutes of process, 
and subscribed by them or their respective procurators ; and the 
Sheriff shall then close the record by writing the words, ** record 
closed," and dating and subscribing the same. 

{See Sheriff Court Act, 1853, sec, 4.) 

All alterations or additions made on the margin of the record 
at any period before it is closed shall be authenticated by the 
initials of the Sheriff. 

46. If the parties fail to attend the meeting so appointed, or if 
any party be absent, and the party present shall consent to 
close the record, it shall be competent for the Sheriff to do so, in 
the same manner and to the same effect as if both parties had ex- 
pressly agreed ; or otherwise to appoint a new meeting for adjusting 
and closing the record, with certification. 

47. If at the meeting it shall appear to the Sheriff that from 
the intricacy of the case, or any other cause, the record cannot 
properly be closed, or if both parties shall decline to close, the 
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Sheriff shall order a condescendence (from either of the parties) 
and answers within such time as he may think proper. 

48. If one party shall be willing to close while the other declines 
to do so, the Sheriff shall have power to close the record if he deems 
it expedient ; but in the event of his allowing a condescendence in 
consequence of such declinature, when he would otherwise think it 
unnecessary, he shall find the party so declining liable in such part 
of the previous expenses as he may think reasonable, for which he 
shall grant interim decree ; and he shall then order a condescen- 
dence and answers ; and it shall not be competent for the clerk to 
receive the paper of the party who so declined to close until cer- 
tified that the said expenses have been paid. 

49. In the condescendence the party shall, without argument, 
in substantive propositions and under distinct heads or articles, set 
forth the whole facts and circumstances pertinent to his case 
which he avers and offers to prove, and shall state at the end of 
each article the specific mode of proof. 

60. In the answers the respondent shall articulately, and 
without argument, admit or deny either absolutely or with 
qualifications each separate averment in the condescendence, set- 
ting forth in his admission or denial such explanations in point 
of fact as are necessary to make his answer intelligible. If the 
respondent, besides his answers to the averments in the condescen- 
dence, has to aver any facts or circumstances pertinent to the case on 
which he founds a separate substantive plea, he shall set them forth 
without argument in substantive propositions and under distinct 
heads or articles, and shall state at the end of each article the 
specific mode of proof. 

61. The parties shall subjoin to their condescendence or answers 
a note of the whole pleas in law on which they respectively found. 
They shall also produce therewith all writings in their custody or 
within their power not already produced, on which they mean to 
found ; but when books of business are founded on, excerpts there- 
from may be produced in the first instance, the books themselves 
being produced in the course of the proof, if required. If the 
writings are not in their custody or power, they shall take a dili- 
gence for their recovery, or report any diligence previously granted. 

62. If the answers contain a separate statement of facts, the 
condescender shall be entitled to subjoin to his condescendence 
articulate answers thereto, with any plea or pleas in law which may 
thence arise ; but otherwise he shall not be entitled to make any 
alteration on his condescendence until the parties meet before the 
Sheriff, as hereinafter provided. 
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63. If the Sheriff think that any of the parties has either 
stated in the condescendences or answers allegations which ought 
to have heen hrought forward in the previous pleadings, or has im- 
properly withheld writings or other documents which ought to have 
been previously produced, he may find the party in fault liable in 
the whole or such part of the expenses previously incurred by the 
other party as may appear proper, and give interim decree therefor. 

54. As soon as the condescendence and answers, prepared in the 
manner before directed, are lodged, the Sheriff shall order the par- 
ties or their procurators to attend him on such day as he shall 
appoint, for the purpose of adjusting and closing the record, inti- 
mating, if necessary, at the same time by a note, or in such man- 
ner as he may think proper, the points to which he wishes their 
attention to be directed. At this meeting the parties or their pro- 
curators may propose any alterations on, or additions to, the con- 
descendence and answers, which alterations or additions shall be 
written by them on the original condescendence and answers in such 
mode and form as the Sheriff shall allow ; after which, or if the 
parties or any of them be absent, it shall be competent for the 
Sheriff to close the record whether the parties are willing or not, 
by writing the words " record closed," and dating and subscribing 
the same ; and all alterations or additions made on the margin of 
the record before closing shall be authenticated as hereinbefore 
directed. 

65. If in the summons, defences, and replies, or in the conde- 
scendence and answers, a statement of fact within the opposite party's 
knowledge be averred by one party and not denied by the other, 
the latter shall be held as confessed. 

56. When the record has been closed in any of the modes above 
mentioned, no new averments of fact, amendment of the libel, 
or new ground of defence, or productions within the power of the 
party, shall be allowed or received, under the exception of res noviter 
veniens ad notitiam, or of facts emerging since the record was 
closed. 

67. When the Sheriff shall see cause, he may order written 
pleadings on the relevancy of the allegations in the record, (-ffe- 
pealed,) 

68. It shall be competent to either party before final judgment 
in a cause to apply, either by motion in Court or by a short note 
without argument, for leave to lodge a statement of any matter of 
fact or document noviter veniens ad notitiam^ or emerging since the 
record was closed. The Sheriff shall thereupon appoint the said 
party, within a time to be specified, to give in a condescendence 
stating, in the first place, the facts which he alleges to have newly 
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come to his knowledge or to have emerged since the record wa» 
closed ; and secondly, and separattm, setting forth the circumstances- 
under which they have only recently come to his knowledge or 
emerged ; and shall, if he see cause, appoint the other party, within 
a specified time, to answer the latter part of the said condescendence. 
And upon the said answers being given in, the Sheriff shall, either 
upon proof or otherwise, determine whether or not the said matter, 
as res noviter veniens ad motitiam, or as having emerged since the 
record was closed, ought to be added to the record, and shall pro- 
nounce an interlocutor accordingly, at the same time determining 
or specially reserving the point of expenses. And in case he shall 
be of opinion that the said facts ought to be added to the record, 
he shall appoint the opposite party to answer the first part of the 
said condescendence ; and the Sheriff shall thereafter of new close 
the record upon these additional papers. 

59. The Sheriff shall, by a special order, fix the time within 
which each paper shall be lodged, except in so far as hereinbefore 
or after provided ; and the clerk shall not receive them after the 
time so fixed, except by consent of the opposite agent, written 
thereon and subscribed by him. Nor shall the time for so lodging 
papers be in any case prorogated, except by the Sheriff on cause 
shown, and on payment of an am and, or of the whole or part of the 
expenses previously incurred, if the Sheriff shall think proper. If 
the party shall fail to lodge any paper ordered within the time 
originally fixed or afterwards prorogated, the Sheriff may close the 
record and either give judgment, allow a proof, or otherwise dis- 
pose of the cause as he shall think fit. 

60. When it shall appear to the Sheriff that all the facts requi- 
site to the decision of the cause are ascertained, so as to render any 
proof unnecessary, he may proceed to decide the cause without fur- 
ther argument, or he may order memorials or minutes of debate if 
he see cause. 

61. It shall be competent to the pursuer, before any interlocu- 
tor of absolvitor is pronounced, to enter on the record an abandon- 
ment of the cause on paying full expenses to the defender, and to 
bring a new action if otherwise competent. 

{See Kermach v. Kermack, Nov. 27, 1874, 2 Eettie 156. Abandonment 
by extrajudicial communication is insufficient. Nelson v. Gordon and otherSj 
June 26, 1874, 1 Eettie 1093.) 

62. In pronouncing judgment on the merits, the Sheriff shall alsa 
determine the matter of expenses, in so far as not already settled. 

63. All pleadings shall be subscribed by the party himself (he 
being answerable as to their being in regular form and containing 



/ 
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nothing improper or disrespectful to the Court), or by a procurator 
of Court, or other person legally authorised to act ; and shall state 
the name and designation of the person by whom they are drawn ; 
otherwise they shall not be received. 

64. No petition, memorial, minute, note, protest, or written 
pleading other than those which are expressly allowed by the pre- 
sent regulations, shall, without previous permission by the Sheriff, 
be received by the clerk. 

65. It shall be the duty of the Sheriff to enforce in the strictest 
manner the present regulations by ordering peremptorily all such 
pleadings as are not in terms thereof to be withdrawn, and also, if 
necessary, by imposing amands or awarding to the opposite party 
expenses to such an extent as may seem expedient and proper. 



Chap. VIII. — Appointments on Parties to Confess or Dent, and 

Judicial Examination op Parties. 

66. When the record shall have been closed, or at such earlier 
stage of the cause as to the Sheriff shall seem proper, he may order 
both parties, or either of them, between and a certain day, by a 
writing under their hands, to confess or deny facts specified by the 
Sheriff, or to attend personally for examination and answer such 
interrogatories as the Sheriff or commissioner shall think proper ; 
and if the party fail to comply with such order within the time 
assigned, he shall be held as confessed to such extent as the Sheriff 
may think just, and decree may thereupon be pronounced, reserving 
to the Sheriff to repone him upon cause shown, and on payment of 
such amand or expenses as the Sheriff may think proper. 

67. All such examinations shall take place in presence of the 
Sheriff ; but when he cannot attend, or in cases of special emergency, 
he may appoint a commissioner. 



Chap. IX. — Proof and Circumduction. 

68. If the facts are not sufficiently ascertained, the Sheriff shall 
allow a proof of such facts averred in the record as he may deem 
necessary ; and it shall be the duty of the Sheriff or his substitute 
to take the proof; but when this cannot be done without interfering 
with more important duties which cannot be delegated, a remit 
may be made t6 a commissioner. 

(By the Sheriff Court Act, 1853, section 10, a remit to a commissioner 
within the same county is incompetent except under the circumstances therein 
'provided,) 
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69. When the Sheriff considers it necessary to grant act and 
commission, the clerk shall only extract so much of the process as 
relates to the points on which the proof is to he taken ; hut it shall 
not be necessary to take out such extract if the proof is to be taken 
within the county. The commissioner, if the proof is to be taken 
within Scotland, shall either be the clerk of court, his acting depute, 
a practitioner before any court of law of at least three years' stand- 
ing, a justice of the peace, or other magistrate. 

{See note to section 68.) 

70. If the mean of proof be by writings alleged to be in the 
other party's hands, a day shall be assigned to that party for pro- 
ducing them, or to depone thereanent, as in an exhibition ; or a 
diligence may be granted against him as a haver ; and in case he 
shall fail to exhibit or depone on the day appointed, he shall be 
held as confessed upon the point offered to be proved by such writ- 
ings. 

(The pursuer of an action lodged copies of documents on which he 
founded. He called on the defender to produce the originals, which were 
in his hands. The Sheriff ordained him to do so, and on his failing gave 
decree against him. On appeal this was recalled, the copies were held 
equivalent to the originals, and the defender was held as confessed as re- 
gards the averments sought to be proved by the copies. Strachan v. Steuart, 
November 10, 1870, 9 Macph. 116, 43 Jurist 47. A decision giving effect to 
the same principle had been pronounced in Caledonian Bailway Company v. 
Orr, June 7, 1855, 17 D. 12, 27 Jurist 418.) 

71. When the mean of proof is by writings not in the party's 
hands, or by witnesses, a day shall be assigned for recovery of such 
writs, or for proving by witnesses, and diligence shall be granted to 
that effect, to be reported against the day assigned. (Vide ivfra^ 
sec. 126, as to the cases where the claim exceeds £40.) 

72. Witnesses and havers residing in another sheriffdom must 
be cited in terms and under the provisions of 1st and 2d Vict. c. 11 
sec. 24. 

73. The evidence of any witness about to leave Scotland, or 
whose testimony is in danger of being lost on account of extreme 
old age or dangerous sickness, may, upon application in a depend- 
ing process, be taken to lie in retentis. The party, if required by 
the Sheriff, must instruct the fact alleged as the cause of the appli- 
cation. In case of old age, a certificate to that purpose must in 
general be exhibited ; and in case of sickness, the certificate of a 
physician or surgeon, or of the minister of the parish, must always 
be produced. If such proof is applied for before the record is closed, 
the party shall specify in the application the fact or facts on which 
the witnesses are to be examined. 

(A summons executed, although not called, is a depending action, M^AtUey 
V. Cowe, 1873, supra, p. 21). 
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74. It shall be in the power of the Sheriff or commissioner 
taking the proof to order to witnesses such expenses as shall seem 
just, to be paid by the party adducing them or his procurator. The 
dues of oaths must be paid by the party requiring them. 

75. If havers or witnesses within the county, who have been 
cited on inducioe of not less than forty-eight hours, do not appear 
upon the day to which they are cited, and if no satisfactory reason 
be assigned for their non-attendance, second diligence shall be 
granted at the party's instance for apprehending and imprisoning 
them until they find caution, under such penalty as may be fixed 
by the Sheriff, to appear at the subsequent diets of proof when 
required ; and which diligence shall always be reported on the day 
assigned for that purpose, either along with the witnesses or with 
an execution by an officer bearing that they have been searched for 
and could not be found. The Sheriff, when taking a proof himself, 
or on report of the commissioner, shall decide whether witnesses not 
appearing on the day to which they were first cited should be en- 
titled to expenses, or should be liable in the expense of second 
diligence and execution thereof, or fined for their contumacy. (See 
on the subject 1st and 2d Vict. c. 119, sec. 24.) 

76. Before proceeding in any proof the diet for which has been 
fixed in absence of either party or his procurator, it must, if 
required, be shown to the Sheriff or commissioner taking the proof 
that notice of the appointment to prove has been made to that party 
or his procurator in terms of the interlocutor allowing the proof; 
and the Sheriff or commissioner, in taking a proof or declaration or 
an oath of party on reference, may, notwithstanding the absence of 
one of the parties or his procurator, proceed with the proof. 

77. Such incidental debates as arise during the examination of 
a party, or in the course of a proof, shall be considered as closed by 
a short written statement of the grounds of objection, with answers 
thereto, unless otherwise appointed by the Sheriff; and these objec- 
tions and answers, as also any further debate thus allowed, shall be 
taken down on separate papers referred to, and not engrossed in the 
proof, unless otherwise ordered by the Sheriff or commissioner. 
No reclaiming petition shall be competent against any judgment 
pronounced in the course of taking a proof; but all such judgments 
shall be subject to review by appeal to the Sheriff- Substitute or 
Sheriff, without prejudice to the right of further appeal from the 
judgment of the Sheriff-Substitute to the Sheriff, as in other cases. 
When the Sheriff or commissioner repels an objection to a witness 
or to an interrogatory, it shall be his duty to proceed with the 
examination, and in all other cases it shall be competent to him to 
do so ; and he shall have power in any case to order the proof, sub- 
ject to such objection, to be sealed up if he shall see cause. All 
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questioiiB arising in the course of a proof may he disposed of in time 
of vacation. 

78. When a witness is brought forward by one party, he shall 
be subject at the same diet to examination in chief by the adverse 
party, and to cross-examination by both parties, the adverse party 
paying his proportion of the expense of such examination. 

79. When the proof is by oath of party, a day shall be assigned 
for his appearing and deponing. Such oath shall be taken by the 
Sheriflf, but if he cannot attend, or in any case of special emer- 
gency, he may appoint a commissioner. If the party fail to appear 
upon the day assigned, and if no satisfactory reason be given for 
his absence, and the Sheriff do not see cause to prorogate the diet, 
the term shall be circumduced against him, and he shall be held as 
confessed, and either decerned against or avizandum made with the 
cause, as the nature of the case may require. 

80. When any fact has been referred to oath of party, if before 
omitting the oath another mean of proof be demanded, it shall not 
be allowed, except upon the person who made the reference previ- 
ously paying the expense which the other party has been put to by 
this change of procedure, as the same shall be modified by the 
Sheriff. 

81. Upon the day assigned for reporting the diligence or com- 
mission the party who obtained it shall report the same. If he do 
not, the other party may crave circumduction ; and the term shall 
be circumduced unless sufficient cause for not reporting be shown 
to the Sheriff, who may prorogate the term upon payment of part 
of the expenses, or without any such condition, as he may think 
proper. When a cause is at proof on commission, it shall not be 
put to the roll until the term for proving is expired, unless from 
circumstances occurring in the course of the proof it became neces- 
sary to enrol the cause to have the Sheriff's directions thereanent. 

82. No party shall be reponed against a circumduction, or 
against a holding as confessed, except upon cause shown to excuse 
his former failure, and upon payment of such sum as the Sheriff 
shall modify for indemnifying the other party. 

83. When a proof is reported and an interlocutor pronounced 
thereon, no further proof shall be allowed, except upon very weighty 
reasons shown and upon payment to the other party of such a sum 
for expenses as the Sheriff shall determine^ When such farther 
proof is applied for, the facts, and the witnesses by whom they are 
to be proved, must be particularly condescended on in the petition 
craving the additional proof. 
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(Circumstances under which, after proof on both sides was closed, an appli- 
cation by the pursuer to have one of his own witnesses re-examined on the 
alleged grounds of perjury was refused. Brown v. Gordon, January 27, 
1870, 8 Macph. 432, 42 Jiirist 207. See dicta of Bench in Mackie v. Pratt, 
1870, supra, p. 18, where proof would have been allowed but that the case toas 
decided on other grounds.) 

84. In all cases where the oath of party is required, the party by 
whom the reference or deference is made must either subscribe, along 
with his procurator, the paper in which the requisition is made, or 
sign a separate writing to that effect, to be produced along with the 
paper, or judicially adhere to the reference or deference in presence 
of the Sheriff, or of the commissioner. 

85. When proof, either by oath of party or by witnesses, is con- 
cluded and reported, the Sheriff shall proceed to advise the cause, 
unless he shall deem it necessary, either from the intricacy of the 
proof or the importance of the cause, to appoint memorials or 
minutes of debate upon the proof, or upon the whole cause. 

86. These memorials or minutes shall not contain any quotation 
from the proof, or any of the writings in process, except when abso- 
lutely necessary ; but reference may be made to the parole proof by 
the page and by the letters of the alphabet (which for that purpose 
shall be put on the margin of the proof), and to the written evidence 
by the pages. 

(The provisions of sections 85 and 86 7iave been superseded by the Sheriff 
Court Act 1853, section 12.) 



Chap. X. — Of Statements op Accounts, and Keports on Eemits. 

87. It shall be competent to the Sheriff, when he sees cause, to 
order either or both parties to give in full and complete statements 
of accounts, and thereupon to order objections and answers, and 
afterwards he may allow the parties to revise those papers by mak- 
ing alterations or additions on them in such mode or form as he 
shall direct ; which alterations or additions shall be such only as are 
rendered necessary by new statements or arguments in the paper of 
the opposite party. 

88. When the Sheriff sees cause, he may, either before or after 
the record is closed, appoint visitations and inspections, or remit to 
accountants, auditors, inspectors, or other persons of skill, to report 
and to prepare and lodge plans where necessary; and the reporters 
may afterwards be required to verify their reports upon oath. 

89. The Sheriff may allow objections to, or observations on, the 
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report and answers, and thereafter may allow these papers to be 
revised under the provisions contained in section 87. 

90. The expense of these remits and reports shall, in the first 
instance, be paid by the parties' procurators jointly, unless the 
Sheriff shall in particular cases see reason to order otherwise. But 
the expense of accountants' reports shall not be chargeable against 
the agent unless so arranged. The fees of auditing shall in the first 
instance be paid by the party whose account is taxed. 



Chap. XI. — Improbation of Writs and Executions. 

91. Improbation against executions of process, or against any writs 
founded on by either party, shall not be received unless proponed by 
the party who makes the challenge, or by his procurator specially 
authorised for that purpose by a written mandate, and upon consigna- 
tion of a sum not exceeding five pounds, nor under ten shillings, as the 
Sheriff shall modify, to be forfeited to the other party in case the 
proponer shall afterwards pass from or fail in his improbation, 
besides being liable in the expenses and damages which shall be 
awarded against him at the conclusion of the cause, and other legal 
consequences of failing in the improbatiou. 



Chap. XII. — Oath of Calumny. 

92. If at any time the oath of calumny be insisted for when the 
party from whom it is demanded is not present, it shall not be 
allowed unless upon consignation of a sum not exceeding forty 
shillings, nor under five shillings, to be fixed by the Sheriff, and if 
he see cause, to be forfeited to the other party in case the oath is 
afterwards passed from, or is negatived, besides payment of what 
shall be awarded by the Sheriff as travelling charges and other 
expenses, occasioned by the oath of calumny being insisted on. 



Chap. XIII. — Keclaiming Petitions. 

{The provisions of this chapter have been superseded except in so far as 
applicable to a reclaiming petition on an appeal from the Sheriff-Substitute to 
the Sheriff, as provided for by the Sheriff Court Act, 1853, section 16.) 

93. Every reclaiming petition must recite verbatim the interlo- 
cutor reclaimed against, and bear upon the margin the true date of 
that interlocutor, and must be drawn in the terms specified in 
Chap. IX., sect. 86. 

94. In all cases the interlocutor pronounced on advising a re- 
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claiming petition, whether agreeing with or varying from the inter- 
locutor reclaimed against, shall be final, without prejudice to either 
party craving the judgment of the Sheriff by appeal. 

96. Keclaiming petitions in ordinary actions shall he lodged 
with the clerk, and marked on the back by him, on or before the 
fourteenth day after the date of the interlocutor, excepting in actions 
of removing and aliment, in which actions reclaiming petitions must 
be lodged on or before the seventh day after the date of the interlo- 
cutor. The clerk is enjoined not to receive any petition after the 
expiry of those days respectively. Answers to reclaiming petitions, 
if ordered, must be lodged within the same number of days as the 
petitions respectively, unless otherwise ordered by the Sheriff. 

96. When any party desirous of reclaiming against' an interlo- 
cutor is prevented by another party having borrowed the process, 
it shall be competent for him, within the reclaiming days, to present 
a 'pro forma petition, praying for leave to lodge an additional peti- 
tion ; and upon a certificate thereon, subscribed by the clerk, that 
the petitioner has been thus prevented, the Sheriff may, if he see 
cause, allow such additional petition to be lodged within such period 
as he may think proper. 

97. No new production shall be received, either with a reclaim- 
ing petition or the answers. 



Chap. XIV. — Appeal to the Sheriff. 

(ITie provisions of this chapter have been superseded by the Sheriff Court 
Act 1853, sections 16 to 19 inclusive.) 

98. Parties thinking themselves aggrieved by any judgment of 
the Sheriff- Substitute, whether interlocutory or final, except in the 
cases otherwise provided, may, on or before the seventh day after 
the date of the interlocutor, apply for the opinion of the Sheriff by 
appeal. But when the decree may be extracted in a shorter time, 
the appeal must be made within the days of extract. The appeal 
must be made by a motion in Court, or by a minute without argu- 
ment, referring by date to the interlocutor appealed from, and craving 
the opinion of the Sheriff on the whole or any part of such inter- 
locutor. It shall be competent to the Sheriff- Substitute to refuse to 
allow the appeal against any interlocutor which, in his opinion, ought 
to he carried into immediate effect. 

99. It shall be competent for the Sheriff, when the case is before 
him on appeal on any point, to open up the record ex propria mottv 
if it shall appear to him not to have been properly made up. 
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100. No reclaiming petition against the judgment of the Sheriff 
pronounced on appeal shall he competent, whether such judgment 
affirm or alter the judgment of the Sheriff- Substitute. 

Chap. XV. — Op Actions of Wakening. 

{The provisions of this chapter have been superseded by the Sheriff Court 
Act 1853, section 15.) 

101. When a process is allowed to lie over for a year and day , 
the party desirous to awaken and insist in it must raise a summons 
of wakening in the usual form, unless both parties or their procu- 
rators agree, by a written consent, to the cause being wakened. 

Chap. XVI. — Multiplepoindings. 

{The procedure in multiplepoindings is now chiefly regulated by the 
Sheriff Court Act 1853, section 8, and the form of summons is given vn a 
schedule to that Act.) 

102. When a multiplepoinding is raised in the name of the 
holder of a fund by one of the claimants, it shall be served on the 
nominal pursuer as well as upon the other claimants, and an execu- 
tion of such service shall be returned along with the executions of 
citation. 

103. When the person possessed of the fund in medio is the real 
pursuer, he shall state in his summons, or in a precise and articu- 
late condescendence to be lodged at the calling, the amount and 
particulars thereof, and also any claim or lien which he may think 
he has thereon ; and when he is only the nominal pursuer, he shall, 
either at the first calling of the cause, or on or before the seventh 
day thereafter, and if such seventh day be a Court day, before the 
meeting of the Court, give in such a condescendence, or lodge ob- 
jections as his defences against the summons served as a claim upon 
him ; otherwise he shall be held as confessed, or a condescendence 
of the fund in medio may be ordered from any. of the claimants. 

104. The claimants in a multiplepoinding shall state their 
respective claims in the form of condescendences, with the conclu- 
sions to be drawn from the facts so stated in the shape of notes of 
pleas, producing therewith their grounds of debt and other writings 
for instructing their claims ; and it shall be competent to the Sheriff, 
if he see cause, to appoint the creditors to meet and choose a com- 
mon agent, who shall prepare and lodge a state of the claims and 
preferences, putting his objections as therein stated to each or any 
of the claims in the form of answers to a condescendence, with a 
note of pleas ; and, quoad ultra, the duty and nature of his office 
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sball be similar to that of a common agent in a process of ranking 
and division in the Court of Session ; and if no common agent shall 
be appointed, the parties shall be required to revise their condes- 
cendences, each being allowed to state, in a note annexed to his 
condescendence, his objections to any other claim or claims, in the 
form of answers to a condescendence, with a note of pleas ; and the 
SheriflF, if he see cause, may order these several papers to be revised, 
and the case shall be proceeded with in a manner as nearly as pos- 
sible approaching to that hereinbefore shewn in regard to ordinary 
actions. 

Chap. XVII. — Expenses. 

105. The sum of expenses to be given in any decree, whether 
in absence or inforo, shall always be taxed before extract. 

106. In all cases where a decree is given for expenses the Sheriff, 
if he see cause, may, upon the application of the procurator who 
conducted the suit, allow the decree for expenses to go out and be 
extracted in the name of such procurator. 

107. Although a party has been found entitled to expenses 
generally, he shall not be allowed to include in his account the 
expense of any particular part or branch of the litigation in which 
he has been unsuccessful, or which has been occasioned by his own 
fault. 

108. Where expenses have been imposed on any party by an 
interlocutor pronounced during the progress of the cause, no claim 
for repetition thereof shall be competent at the end of the cause. 

109. It shall be competent for either party, within forty-eight 
hours after an account has been taxed, to lodge a note of specific 
objections to such taxation, which the Sheriff shall dispose of, with 
or without answers, as he shall see cause. No reclaiming petition 
shall be competent against any interlocutor regarding the taxation 
or modification of accounts of expenses ; nor shall any appeal be 
competent against any such interlocutor unless lodged within forty- 
eight hours from its date. 

{The last clause of the above section is not repealed by the Sheriff Court 
Act, 1853, section 51. Williamson v. M'Lauchlan, 1866, supra,!?. 25.) 



Chap. XVII. — Seo. II. — Taxation op Procurators' Accounts. 

110. In order to provide an easy method by which the accounts 
of practitioners, as between agent and client, may be checked and 
liquidated, it shall be competent either to the client or to the agent 
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to present a summary application to the Sheriff before whom any 
cause may depend or may have depended, to get the account 
claimed by the agent audited and taxed ; such application shall be 
served on the party, and on its being produced in Court, with a ser- 
vice of intimation of at least seven days, it shall be forthwith 
granted; and the said account shall thereupon be audited and 
taxed, and the parties shall have it in their power to state objec- 
tions to the report, all in manner before provided. 

111. The sum so ascertained as the amount of the account shall 
form the only charge against the client, and a precept or decree on 
a charge of fifteen days may issue therefor : Provided always, that 
the judgment of the Sheriff shall be liable to review in common 
form. 

{Under the Act of Sederunt, 6th Feb. 1806, which is to the same effect as 
the above section, an agent has been held entitled to decree for the expenses of 
an application to tax his account where no special circumstances exist to the 
contrary, Roy v. Paton, July 9, 1835, 13 S. 1081 ; Duncan v. Poynter, 
Nov. 30, 1839, 2 D, 164 ; Sprott v. Clark, July 12, 1854, 26 Jur. 548.) ' 

112. The said application may be presented either during the 
dependence of a process or after it is out of Court by an extracted 
decree ; but it shall not be competent where liability for payment of 
the account is disputed by the client, in which case the agent shall 
be bound to proceed by an ordinary action. 



Chap. XVIII. — Extracting the Decree, and Reponing against 

Decrees in Absence. 

(The time within which interlocutors of Inferior Cowrts may be extracted 
is now regulated by the Court of Session Act, 1868, sections 67 am>d 68. See 
the cases there cited, supra, pp. 65 and 66.)^ 

113. Decrees may be extracted after the expiry of six free days 
from the day when the interlocutor is pronounced on the merits 
(forty-eight hours having also expired after the modification of ex- 
penses in litigated causes), except in those cases where extract shall 
be superseded by the Sheriff, or where he shall find it expedient to 
allow extract immediately or within a shorter time than six free 
days. But decrees of removing other than those obtained under 
the provisions of 1st and 2d Vict. c. 119, sees. 8 to 14, may be ex- 
tracted forty-eight hours after the interlocutor is signed. 

{A decree rnodifying expenses was pronownced on the Wth, and extracted 
on the 13th. On a suspension of a charge it was held that the preswmption was 
omnia rite et solemniter acta, and that the onus of proof that less than forty- 
eight hows had elapsed UxAfonthe suspender. Badger v. Lord Blantyre, Nov. 
16, 1844, 17 Jur. 53.) 
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114. When a party shall intimate in writing to the Clerk of 
Oourt that he intends to advocate the cause, and shall therewith 
lodge a bond of caution for such expenses as have been incurred in 
the Sheriff Court, and as may be incurred in the Court of Session, 
fifteen days in the ordinary case, and thirty days in causes before 
the Courts of Orkney and Shetland, shall be allowed after final 
judgment to apply by note of advocation to the Court of Session 
before extract shall be competent ; but on the elapse of the foresaid 
terms respectively, if no note of advocation shall have been intimated 
to the Clerk of Court, he may give out the extract on the applica- 
tion of either party ; it being competent, however, to intimate a sist 
or note of advocation at any time before the decree has been actually 
-extracted. 

115. Where decree in absence in any civil cause shall have been 
pronounced or extracted in any Sheriff Court, other than in causes 
in the Small Debt Court, or in processes of removing raised under 
authority of the Act 1st and 2d Vict. c. 119, sec. 18, a petition 
may be presented to the Sheriff Court in which such decree was 
pronounced, to be reponed against the said decree, and any letters 
of horning or charge following thereon, where the same shall not 
have been implemented in whole or in part, and on consignation in 
the hands of the Clerk of Court of the expenses incurred, as the 
£ame may be modified on taxation, the Sheriff shall repone the 
defender and revive the action or proceeding in which such decree 
had been pronounced as if decree had not been pronounced or ex- 
tracted, and shall have power to award to the pursuer such part of 
the expenses consigned as he may judge reasonable ; and the Sheriff 
shall pronounce such order for intimation to and for appearance of 
the opposite party as may be just ; and such order may be executed 
against a person in any other county as well as in the county where 
such order is issued, the same being previously indorsed by the 
Sheriff-Clerk of such other county, who is hereby required to make 
and date such indorsation ; and such order being so made and 
executed, all further orders and interlocutors in the cause shall be 
sufficient and effectual, and the cause shall be proceeded with in 
common form. 

{The provisions of the above section have been superseded by the Sheriff 
Comt Act, 1853, section 3.) 



Chap. XIX. — Suspensions in Sheriff Courts. 

116. Where a charge shall be given on a decree of registration 
proceeding on a bond, bill, contract, or other form of obligation, 
registered in any Sheriff Court books, or in the Books of Council 
and Session, or any others competent, or on letters of horning fol- 
lowing on such decree, for payment of any sum of money not exceed- 
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ing the sum of twenty-five pounds of principal, exclusive of interest 
and expenses, (1st and 2d Vict. c. 119,. sec. 19), any person sa 
charged may apply by petition to the Sheriff Court of his domicile- 
for suspension of said charge and diligence on caution ; and on 
sufficient caution being found in the hands of the Clerk of Court 
for the sum charged for, and interest and expenses to be incurred 
in the Sheriff Court, the Sheriff shall have power to sist execution 
against the petitioner, and to order intimation of the petition of 
suspension and answers to be given in thereto, and thereafter ta 
proceed with the further disposal and decision of the cause in like 
manner as in summary causes in such Court, and to suspend the^ 
charge and diligence so far as regards the petitioner ; provided that 
the said order for intimation and answers as aforesaid may be made 
and carried into execution against any person in any other county 
as well as in the county where such order is issued, in manner and 
to the effect hereinbefore provided. (^Vide sec. 16). 

117. If any petition of suspension as aforesaid shall be pre- 
sented in any Sheriff Court, and a preliminary objection be made to 
the competency of such petition, or to the regularity thereof, (1st 
and 2d Vict. c. li9, sec. 20), an appeal against the judgment of the 
Sheriff- Substitute repelling or sustaining such objection may be 
taken in common form to the Sheriff, whose judgment thereof 
shall be final, and not subject to review either in the Circuit Court- 
of Justiciary or in the Court of Session. 

118. No reclaiming petition shall be competent against the 
judgment of the Sheriff- Substitute disposing of such objections. 



Chap. XX. — Advocations, Suspensions in the Court op Session^ 

AND SiSTS. 

{Advocations have been abolished and appeals substituted by the Gowrt of 
Session Act, 1868, section 64, et seq., and the following sections, viz., Nos, 
119 to 128 inclusive, have been superseded in so far as inconsistent with tJie 
provisions of that Act, Supra, p. 64, et seq.) 

119. Any party who has given notice of his intention to advo- 
cate, and has lodged his bond of caution in terms of sec. 114, may 
be allowed to see the process until it is competent to extract the 
decree. 

120. The leave of the Sheriff when required before advocating 
interlocutory sentences to the Court of Session, in terms of the Act 
50th G-eo. III. c. 112, sec. 36, must be obtained upon an applica- 
tion by petition. This petition must not contain any argument, but 
shall merely narrate the interlocutors to be advocated. 

(TAe leave of the Sheriff^ to appeal is not now required, Lang v, Erskine 
supra, p, 35.) 
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121. Where a person wishes to bring under review of the Court 
•of Session any final judgment of a Sheriff, upon finding juratory 
caution only for expenses, he shall apply by petition to the Skeriff, 
praying that such caution may be received, which application shall 
be intimated to the opposite party or his agent. 

122. Before any such application shall be granted, the com- 
plainer shall be required to depone, at a time and place to be 
previously intimated to the opposite party or his agent, in order 
that they may have an opportunity of cross-interrogating him, if 
they see fit, whether he have any lands in property or liferent, or 
bonds, bills, or contracts containing sums of money ; and in case he 
acknowledge the same he shall condescend thereon, and depone that 
he has no other lands, bonds, bills, or contracts containing sums 
of money belonging to him. 

123. The complainer shall also lodge with the Sheriff Clerk — 
(1) The bond of caution ; (2) A full inventory of his subjects and 
'effects of every kind ; (3) An enactment subjoined to the inventory, 
bearing that he will not dilapidate any of his property, and that he 
•will not dispose of the same, or uplift any of the debts due to him 
without consent of the respondent or his agent or the authority of 
the Sheriff (under pain of imprisonment, or being otherwise punished 
as being guilty of fraud) till the advocation be discussed, and till 
there be an opportunity of doing diligence for any expenses that 
may ultimately be found due by him. 

124. Further, the complainer shall lodge in the hands of the 
said clerk the vouchers of any debts due to him, and the title 
deeds of any heritable subject belonging to him, so far as the 
same may be in his possession pr within his power ; and the com- 
plainer shall also grant a special disposition to the respondent (if so 
required) of any heritable subject he may be possessed of, and an 
assignation of all debts or other rights due to him for the respon- 
dent's further security ; the said disposition and assignation to be 
made out at the expense of the respondent, and by his agent ; and 
the same, with the said vouchers and title-deeds, if so deposited, to 
remain in the hands of the said clerk, subject to the directions of 
the Sheriff, till the advocation be discussed. 

125. Upon all this being done to the satisfaction of the Sheriff, 
he shall grant leave to advocate on juratory caution, and the Sheriff- 
Clerk shall certify the same. 

126. In all causes originating in the Sheriff Court in which the 
•claim is in amount above £40, when an interlocutor is pronounced 
allowing a proof (unless an interlocutor allowing a proof to lie in 
Tetentis, or granting diligence for the recovery and production of 
papers), it shall not be competent to either of the parties to take any 
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proof, except one allowed to lie in retentis, until after the expiry of 
fifteen free days in the ordinary case, and thirty days in cases before 
the courts of Orkney and Shetland, in order to give time for an 
advocation, in terms of the statute 6th Geo. IV. c. 120, sec. 40 ^ 
and unless the passing of a note of advocation shall be duly inti- 
mated within the said periods of fifteen and thirty days respectively 
the proof shall proceed; provided always, that by agreement of 
parties the proof may be taken without such delay. 

127. When the certified notice of a note of advocation, under the 
hand of the depute or assistant clerk of session, required by 
the Act 1st and 2d Vict. c. 86, sec. 1, has been received by the 
Sherifi*- Clerk, he shall mark the said notice and furnish a certificate 
to the party producing the same, and all further proceedings in the 
Sheriff Court shall then cease. 

128. The said note of advocation and notice shall immediately 
be intimated to the adverse party by delivering to him or his pro- 
curator a copy of the same ; and a certificate of intimation shall be 
indorsed on the said note by the advocator's agent. The process 
shall then be produced by the procurator, whose receipt stands for 
it, in order that it may be transmitted by the clerk, agreeably to 
the Act of Parliament 1st and 2d Vict. c. 8(5, sec. 1, and the A. S. 
17th January 1797 (Note. *'In a sealed cover, with a full inventory 
thereof, signed by him."), and minuted as having been sent ; and 
failing his producing the process, the Sheriff may grant caption for 
recovering it, and enforce such fine for non-compliance with thia 
regulation as to the Sheriff shall seem reasonable. 

129. If a remit on a note of suspension of a decree in absence 
be pronounced in terms of the Act of Sederunt, 11th August 1787, 
the charger's procurator shall be allowed to see the note and remit 
thereon, and shall within six days return the same to the Clerk of 
Court with an account of the expense incurred in the first process, 
decree, and charge thereon, and also the expense incurred in the Bill 
Chamber. These expenses shall be taxed and modified, and an 
order made on the suspender to pay or consign the same within 
eight days ; and against this order no reclaiming petition or appeal 
shall be allowed. If the sum modified be not paid or consigned in 
eight days, the process shall be transmitted to the Sheriff, who may 
allow the diligence to be put to further execution ; and no petition 
shall be received against this last judgment unless the petitioner 
consign with the petition the modified expenses. 

130. In all advocations of interlocutors pronounced by Sheriffs, 
it shall be competent for the Sheriff to regulate in the meantime^ 
on the application of either party, all matters respecting interim 
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possession, having due regard to the manner in which the interests 
of the parties may be affected in the final decision of the cause. 

{The provisions of the above section have been superseded by the Court of 
Session Actj 1868, section 79.) 

Chap. XXI. — Appeals to the Circuit Court of Justiciary. 

{See the cases cited under Sections 34 to 37 of the Heritable Jurisdictions 

Act, supra.) 

131. In civil causes appeals to the next Circuit Court, in terms 
of the Acts 20 Geo. II. c. 43, 31 Geo. II. c. 42, and 54 Geo. III. 
c. 67, are competent only after a final judgment has been pro- 
nounced and the matter of expenses has been disposed of, and 
where the subject-matter in the suit does not exceed in value £25 
sterling. 

132. The appeal may be taken in open Court at the time of 
pronouncing the judgment, or within ten days thereafter, by both 
lodging the appeal in the clerk's hands and serving the other party 
or his procurator in the cause with a copy thereof ; and both the 
lodging and service must take place not only within ten days after 
the date of the judgment, but also fifteen days at least before the 
diet of the Circuit Court. 

133. At the time of entering the appeal, or within the said ten 
days, the complainer must lodge in the hands of the clerk a bond, 
with a sufficient cautioner for answering and abiding by the judg- 
ment of the Circuit Court and for paying the costs, if any shall be 
by that Court awarded ; and if no bond has been lodged the clerk 
may give out the extract. 



Chap. XXII. — The Poor's Eoll. 

134. As parties from poverty are sometimes unable to pursue 
or defend any civil or criminal action, the procurators of Court 
shall annually appoint one or more of their number to act as pro- 
curator for the poor, gratis, such appointment to be approved of by 
the Sheriff. 

135. Application for the benefit of the poor's roll shall be made 
by petition, along with which there shall be produced a certificate 
signed by the minister of the parish, or by the heritor on whose 
lands the pauper resides, or by two elders, bearing that it consists 
with their personal knowledge that the person prosecuted, or who 
means to bring the action, is not possessed of funds for paying the 
expense thereof. This petition shall be remitted to the procurators 
for the poor, who shall intimate the petition to the other party 
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and after hearing both parties, or inquiring into, the case, report 
their opinion specially to the Sheriff whether the petitioner has a 
probahilis causa Utigandi. On considering which report, the Sheriff 
shall either refuse the petition or remit to one of the procurators 
for the poor, who shall attend to and conduct the cause to its final 
issue, though he cea-se to be one of the agents for the poor ; and 
the pauper shall not be liable in payment of any of the dues of the 
Court, or fees to the procurator, or to the officer, except actual out- 
lay, unless expenses shall be awarded and recovered in the process. 
No person except the procurators for the poor shall conduct any 
such case. It shall be in the power of the Sheriff at any time 
when he sees cause to deprive a party of the benefit of the poor's 
roll. 

136. It shall be in the power of the Sheriff, on cause shewn, to 
relieve the procurator for the poor from paying the expenses of 
witnesses. 



Part II.— OF SUMMARY APPLICATIONS, 
ARRESTMENTS, &o. 

Chap. I. — Summary Applications, How and in what Cases 

TO BE Allowed. 

{See the cases cited under section 7 of the Sheriff Court Act, 1853, supra.) 

137. In all cases which require extraordinary dispatch, and 
where the interest of the party might suffer by abiding the ordineiry 
inducioe, application by summary petition may be made to the 
Sheriff, who on considering the petition may, if he see cause, order 
it to be served on the person complained of, and to be answered 
within such inducice as the Sheriff in each case may think proper. 
And the procedure in such cases shall not abide the ordinary course 
of the court-days, it being always competent to pronounce such 
interim order as the exigencies of the case require. 

138. It shall be no objection to such application that it contains 
a conclusion for a claim of damage, or other claim arising out of 
the subject-matter thereof ; and it shall be competent for the Sheriff 
to decern for such claim as in an ordinary action. 

139. The officer serving and intimating such petition shall give 
to the defender, or leave for him at his dwelling-place, in presence 
of one witness, a full copy of the petition and deliverance, with a 
citation and requisition, and return an execution subscribed by him- 
self and the witness. 
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140. The petition must be prepared in all respects in terms of 
flection 10 ; and the prayer thereof must set forth specifically and 
in explicit terms the remedy craved. The answers must be prepared 
in terms of sections 32 and 33. 

141. If answers are not lodged within the time appointed, the 
clerk, on production of the warrant and a regular execution, shall 
certify that answers are not lodged, and thereon the Sheriff shall 
grant the desire of the petition, or pronounce such other judgment 
as he shall see fit. 

142. When answers have been lodged, the process shall be given 
out to the pursuer, to reply within such number of days as were 
allowed for answering, unless the Sheriff see cause to fix an earlier 
or later day. The replies must be prepared in terms of section 37. 

143. In cases where the defender has lodged answers by the 
time appointed, but the petitioner has either failed to report the 
warrant and execution, or to reply within the time allowed, the pro- 
cess may be forced back by a caption, iu order that the case may be 
laid before the Sheriff; or, in the respondent's option, protestation 
may be granted and the petition be dismissed with expenses. 

144. Keclaiming petitions must be lodged on or before the 
seventh day after the date of the interlocutor ; and the clerk is en- 
joined not to receive any petition after that day ; and answers to 
reclaiming petitions, if ordered, must be lodged within the same 
number of days, unless otherwise ordered by the Sheriff. 

145. Summary cases shall proceed and be conducted in terms of 
the regulations, and subject to the compulsitors provided in the case 
of ordinary actions in all particulars, except as above specified. 

146. Decrees in summary cases may be extracted in terms of 
sections 113 and 114; but warrants to roup, and other such war- 
rants requiring speedy execution, may be extracted immediately 
after being pronounced, unless otherwise ordered by the Sheriff, or 
unless due intimation has been given of the intention to reclaim or 
advocate, it being competent to the Sheriff to regulate in the 
meantime, on the application of either party, all matters regarding 
interim possession, as in section 130. 

Chap. II. — ^Actions op Kemoving and op Aliment. 

147. Actions of removing and of aliment, brought in the form 
of a summons, are to be entitled to the privilege of summary pro- 
cesses in every respect. See other regulations as to these cases in 
sections 34, 95, 113. 
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148. For regulations regarding removings from premises let 
for less than a year, and at rents not exceeding the rate of £30 a 
year, see 1st and 2d Vict. c. 119, sec. 8 to sec. 14. 

149. No appeal to the SheriflF shall be competent against judg- 
ments of the Sheriff- Substitute in cases of summary removings 
under the said Act, except when they have been remitted to the 
ordinary roU. 

Chap. III. — Sequestrations for Eent. 

150. When a petition for sequestration is presented the Sheriff" 
may pronounce an interlocutor sequestrating the crop, stocking, 
and effects, and grant warrant to take an inventory thereof, and 
ordain the petition and warrant to be served on the tenant, and 
him to give in answers thereto within such induciae as to the Sheriff 
shall seem proper. If no answers are lodged within the time 
assigned, the Sheriff, on production of the executions of sequestra- 
tion and service of the petition on the defender, may grant warrant 
of sale. Every warrant to sell sequestrated effects shall be carried 
into execution at the sight of the Clerk of Court, or other person 
authorised by the Sheriff ; and in every case where a sale follows on 
such warrant, the sale shall be reported within fourteen days after 
the date of the roup ; and the principal roup-roUs, or copies regu- 
larly certified, must, within the same period, be lodged in process^ 
together with an account of the expenses incurred in the seques- 
tration and sale, and also a state of the debt due by the defender, 
showing the difference between the debt and the proceeds of the 
effects sold. 

151. In petitions for sequestration it shall be competent to 
conclude for payment of the rent, and decree may thereupon be 
pronounced for the same and expenses, or for such balance as may 
remain due after sequestration and sale, and under deduction of the 
expenses thereof, under the provisions of the foregoing section. 

152. It shall be competent to the Sheriff, on cause shown, at 
any stage of the proceedings, to appoint a fit person to take charge 
of the sequestrated subjects, or to require caution from the tenant 
that they shall be afterwards made furthcoming. 



Chap. IY. — ^Arrestments. 

153. The clerk is authorised to issue precepts of arrestment 
upon there being produced to him a libelled summons not contain- 
ing a warrant of arrestment, or a petition with pecuniary conclu- 
sions. The precept shall always set forth the ground of application 
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for the arrestment ; and no blank warrant of arrestment sliall be 
granted upon any pretence whatever. 

154. If the pursuer shall use arrestment on a libelled summons 
(1st and 2d Vict. c. 114, § 17) the same shall be effectual, provided 
the warrant of citation shall be executed against the defender 
within twenty days after the date of the execution of the arrest- 
ment, and the summons be called in Court within twenty days 
after the diet of compearance, or when the expiry of the said period 
of twenty days falls within the vacation, provided the summons be 
called on the first court-day thereafter, whether such court-day be 
one of those hereby authorised to be held in vacation (§3) or in 
the ensuing session ; and if the warrant of citation shall not be 
executed, and the summons called in manner above directed, the 
arrestment shall be null, without prejudice to the validity of any 
subsequent arrestment duly executed in virtue of the said warrant. 

165. Any warrant or precept of arrestment granted by any 
Sheriff, whether contained in a libelled summons, or proceeding upon 
a depending^action, or liquid document of debt, (Ist and 2d Vict. c. 
114, § 19), may lawfully be executed within the territory of any other 
SheriflF, the same being first endorsed by the Sheriflf-Clerk of such 
sheriffdom, who is required to make and date such indorsation. 

156. For regulations regarding the recal or restriction of arrest- 
ments by the Sheriff, see 1st and 2d Vict. c. 114, sec. 21. 

Chap. V. — Members of Court. 

{TTie provisions of this Chapter are to a large extent superseded by the Lam 
Agents^ Actf 1873, 5y which th>e admission of Members of Court is now 
regulated.) 

157. No person shall be permitted to practise as a procurator in 
any Sheriff Court unless he be a Writer to the Signet, or a Solicitor 
before the Supreme Courts, or have been admitted a procurator, and 
have practised as such before some Sheriff Court, or have served three 
years as an apprentice to a Writer to the Signet, to a Solicitor before 
the Supreme Courts, or to a procurator before any Sheriff Court in 
Scotland, or Court of royal burgh, or to a Sheriff Clerk, be twenty- 
one years of age, and be regularly admitted by the Sheriff, without 
prejudice to the legal rights of chartered bodies. 

158. Any agent in the Court of Session proposing to practise 
before a Sheriff Court in applications for the benefit of cessioj in terms 
of 6 and 7 Will. IV. c. 56, or in any proceeding not competent in 
a Sheriff Court before the passing of the 1st and 2d Vict. c. 119, 
shall produce to the Clerk of Court sufficient evidence of his being 
duly qualified to practise as an agent before the Court of Session. 
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159. Procurators of Court and agents qualified as above, and 
resident within the jurisdiction of the Court, shall alone be entitled 
to borrow any process, by themselves, or their clerks duly autho- 
rised, and for whom they shall be responsible by the ordinary com- 
pulsitors of the law. 

160. The SheriflF-Clerk or his depute shall not act either 
directly or indirectly as a procurator. 



PAKT III. 
Chap. I. — Consistobial and Maritime Causes. 

{^A simila/r provision is contained in the Sheriff Court Act, 1853, section 21.) 

161. The form of process in consistorial and maritime causes 
shall be the same, as nearly as possible, with that in ordinary 
actions before the Sheriff Court. 

Chap. II. — General Eegulations. 

162. In all defended causes the interlocutors of Court must be 
written on a separate sheet or sheets of paper, and not on the plead- 
ings of the parties. 

163. In every process there shall be an inventory to accompany 
it, in which every paper given in shall be entered, with its corres- 
ponding number, by the party who lodges it. The Sheriff-Clerk 
shall mark all pleadings and productions (or when several produc- 
tions are lodged at once, the inventory thereof), with the date of 
lodging the same ; and shall also keep another inventory, in terms 
of 1st and 2d Vict. c. 119, sec. 16. 

164. The Sheriff-Clerk or his depute shall keep a transmission- 
book in the form of Schedule (B) annexed to the Act 1st and 2d Yict 
<5. 119; and he shall, besides, insert therein two columns to show 
the date of the Sheriff^s receiving each process and of his returning 
it advised, in terms of sec. 16 of the said Act. 

165. The Sheriff-Clerk shall take up a roll of motions on the 
enrolment of any of the parties, which shall be called^on each court- 
day. And each Sheriff shall make such regulations with reference 
to the roll and to the court-book or diet-book as are applicable to 
the circumstances of his county. 

166. It is hereby declared that the term Sheriff in the present 
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Act of Sederant shall include Sheriff-Substitute in all cases, except 
in such passages as relate to appeal from the She riff- Substitute to 
the Sheriff; or where from the context it is obvious that this is 
not intended. 

The Lords appoint this Act, and the appendix thereto, to be 
inserted in the Books of Sederunt, and published in the usual 
manner. 

C. Hope, LP.D. 



No. 11. 

16 & 17 VICT. c. 92. — An Act to diminish the number 
of Sheriffs in Scotland, and to unite certain counties in 
Scotland in so far as regards the Jurisdiction of the 
Sheriff.— [20th August 1853]. 

Whereas it is expedient that the number of Sheriffs in Scot- 
land should be diminished, and that provision should be made for 
uniting certain counties in so far as regards the jurisdiction of the 
Sheriff- 
Be it therefore enacted by the Queen's most excellent Majesty, 
by and v^rith the advice and consent of the Lords spiritual and 
temporal, and Commons, in this present Parliament assembled, and 
by the authority of the same, as follows : — 

1. [^Counties specified in schedule to he united, and provision for 
discharge of the functions of Sheriff of the united counties,] — Whenever 
a vacancy shall occur in the office of Sheriff of any counties or county 
specified in the schedule hereunto annexed, such counties or county, 
and the other counties or county named and included therewith in 
the said schedule, shall be united into one sheriffdom, under the 
title specified in the said schedule, and the functions of the Sheriff 
of the counties or county in which the vacancy shall occur shall 
thereupon devolve on and be discharged by the Sheriff of such other 
counties or county so included therewith ; and such Sheriff shall 
thereafter be, and be denominated, the Sheriff of the said united 
counties and sheriffdom, without the necessity of any new commis- 
sion being issued in his favour, and shall have and exercise all the 
jurisdictions, powers, privileges, and authority competent to the 
Sheriffs of the said counties respectively. 

2. [County of Peebles to he united with county of Midlothian,] — 
Whenever a vacancy shall occur in the office of Sheriff of the 
county of Peebles, the said county shall be united with the county 
of Midlothian into one sheriffdom, to be called the sheriffdom of 
Midlothian and Peebles, and the functions of the Sheriff of the said 
county of Peebles shall thereupon devolve on and be discharged 
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by the Sheriff of MidlothiaD, who shall be, and shall be denominated, 
the Sheriff of Midlothian and Peebles, without the necessity of any 
new commission being issued in his favour, in like manner and to 
the like effect as is hereinbefore provided. 

3. [No separate appointments to he made to the office of Sheriff of 
counties to be united,'] — No separate appointment shall hereafter be 
made to the office of Sheriff of the said county of Peebles, or of any 
of the counties specified in the said schedule, but appointment shall 
only be made to the office of Sheriff of such united counties or 
sheriffdoms as vacancies shall occur after such union as aforesaid. 

4. \_Saving rights^ privileges, and Uahilities of counties.] — Provided 
always, that, excepting as regards the person by whom the office of 
Sheriff shall be held and discharged, nothing herein contained shall 
affect or alter in any way the rights, privileges, or liabilities of the 
said counties respectively. 

5. [Sheriffs of united counties not to he entitled to additional 
salary.] — Provided also, that nothing herein contained shall give 
any right to the Sheriff of any such united counties to any additional 
salary beyond that enjoyed by him as Sheriff of any counties or 
county prior to any vacancy occurring as aforesaid. 

Schedule referred to in the foregoing Act. 



Counties to be united. 



1. The comity of Suther- 

land and the county of 
Caithness. 

2. The county of Banff and 

the counties of Elgin 
and Nairn. 

3. The county of linlith- 

gow and the counties 
of Clackmannan and 
Kinross. 

4. The county of Dumbar- 

ton and the county of 
Bute. 

5. The county of Hadding- 

ton and the county of 
Berwick. 

6. The county of Koxburgh 

and the county of Sel- 
kirk. 

7. The county of Wigton 

and the Stewartry of 
Kirkcudbright. 



Title of Shrbiff- 

DOM. 



Sutherland and 
Caithness. 

Banff, Elgin and 
Nairn. 

Linlithgow, Clack- 
mannan, and 
Kinross. 

Dumbarton and 
Bute. 

Haddington and 
Berwick. 

Boxburgh and Sel- 
kirk. 

Wigton and Kirk- 
cudbright. 



Title of Shebiff, 



The Sheriff of Sutherland 
and Caithness. 

The Sheriff of Banff, Elgin, 
and Nairn. 

The Sheriff of Linlithgow, 
Clackmannan, and 
Kinross. 

The Sheriff of Dumbarton 
and Bute. 

The Sheriff of Haddington 
and Berwick. 

The Sheriff of Boxburgh 
and Selkirk. 

The Sheriff of Wigton and 
Kirkcudbright. 
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No. III. 

33 & 34 VICT, c. 86. — An Act to amend and extend 
the Act sixteenth and seventeenth Victoria, chapter ninety- 
two, to make further provision for uniting counties in Scot- 
land in so far as regards tJie jurisdiction of the Sheriff; 
and also to make certain provisions regarding the duties 
of Sheriffs and Sheriffs-Substitute in Scotland. — \^th 
August 1870.] 

Whereas it is expedient to amend and extend tlie Act six- 
teenth and seventeenth Victoria, chapter ninety- two, and to make 
further provision for uniting counties in Scotland in so far as re- 
gards the jurisdiction of the Sheriff; and also to make certain pro- 
visions regarding the duties of Sheriffs and Sheriffs- Substitute in 
Scotland : 

Be it therefore enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords spiritual and 
temporal, and Commons, in this present Parliament assembled, and 
by the authority of the same, as follows : — 

1. [County of Kincardine to he united to county of Aberdeen,^ — 
The county of Kincardine, the office of Sheriff whereof is now 
vacant, shall be and is hereby united with the county of Aberdeen 
into one sheriffdom, to be called the Sheriffdom of Aberdeen and 
Kincardine, and the functions of the Sheriff of the said county of 
Kincardine shall devolve on and are hereby devolved on and shall 
be discharged by the Sheriff of the county of Aberdeen, who shall 
be, and shall be denominated, the Sheriff of Aberdeen and Kincardine, 
without the necessity of any new commission being issued in his 
favour. 

2. [County of Banff to he united vnth counties of Aherdeen and 
Kincardine, and cou/nties of Elgin and Nairn to he united with county 
of Inverness.'] — Whenever a vacancy shall occur in the office of 
Sheriff of Banff, Elgin, and Nairn, the said counties shall be dis- 
united and sball no longer constitute one sheriffdom, and the county 
of Banff shall be united with the counties of Aberdeen and Kincar- 
dine into one sheriffdom, to be thereafter called the Sheriffdom of 
Aberdeen, Kincardine, and Banff, and the functions of the Sheriff 
of the said county of Banff shall thereupon devolve on and be dis- 
charged by the Sheriff of Aberdeen and Kincardine, who shall be 
and shall be denominated the Sheriff of Aberdeen, Kincardine, and 
Banff, without the necessity of any new commission being issued in 
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his favour ; and the counties of Elgin and Nairn shall in like man- 
ner be united with the county of Inverness into one sheriflFdom, ta 
be called the Sheriffdom of Inverness, Elgin, and Nairn, and the 
functions of the Sheriff of the counties of Elgin and Nairn shall 
thereupon devolve on and be discharged by the Sheriff of the county 
of Inverness, who shall be and shall be denominated the Sheriff of 
Inverness, Elgin, and Nairn, without the necessity of any new 
commission being issued in his favour. 

3. [^Counties of Orkney and Shetland to he united with county of 
Caithness^ and county of Sutherland to be united with counties of Boss 
and Cromarty.'] — The counties of Sutherland and Caithness are 
hereby disunited, and shall no longer constitute one sheriffdom, and 
the counties of Orkney and Shetland, the office of Sheriff whereof 
is now vacant, shall be and are hereby united with the county of 
Caithness into one sheriffdom, to be called the Sheriffdom of Caith- 
ness, Orkney, and Shetland, and the now existing Sheriff of Suther- 
land and Caithness shall be and is hereby relieved and discharged 
of his office of Sheriff in so far as regards the county of Caithness; 
and the counties of Boss and Cromarty, the office of Sheriff whereof 
is now vacant, shall be and is hereby united with the county of 
Sutherland into one sheriffdom, to be called the Sheriffdom of Boss, 
Cromarty, and Sutherland ; and the functions of the Sheriff of the 
said counties of Ross and Cromarty shall devolve and are hereby 
devolved on and shall be discharged by the Sheriff of Sutherland, 
who shall be and shall be denominated the Sheriff of Ross, Crom- 
arty and Sutherland, without the necessity of any new commission 
being issued in his favour. 

4. [^County of Linlithgow to he united with the county of Mid- 
Lothian, and the county of Kinross to he united with the county of 
Fife.] — Whenever a vacancy shall occur in the office of Sheriff of 
Linlithgow, Clackmannan, and Kinross, the said counties shall be 
disunited and shall no longer constitute one sheriffdom, and the 
county of Linlithgow shall be united with the county of Mid -Lothian 
into one sheriffdom, to be called the Sheriffdom of Mid-Lothian and 
Linlithgow, and the functions of the said Sheriff of Linlithgow shall 
thereupon devolve on and be discharged by the Sheriff of Mid- 
Lothian, who shall be and shall be denominated the Sheriff of Mid- 
Lothian and Linlithgow, without the necessity of any new commis- 
sion being issued in his favour ; and the county of Kinross shall be 
united with the county of Fife into one sheriffdom, to be called the 
Sheriffdom of Fife and Kinross, and the functions of the Sheriff of 
Kinross shall thereupon devolve on and be discharged by the Sheriff 
of Fife, who shall be and shall be denominated the Sheriff of Fife 
and Kinross, without the necessity of any new commission being is- 
sued in his favour ; and the county of Clackmannan shall be united 
with the county of Stirling into one sheriffdom, to be called the 
Sheriffdom of Stirling and Clackmannan, and the functions of the 
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Sheriff of Clackmannan shall thereupon he devolved on and he dis- 
•charged hy the Sheriff of Stirling, who shall he and shall he denomi- 
nated the Sheriff of Stirling and Clackmannan. 

6. [County of Haddington to he united with the county of Mid- 
Lothian, and the county of Berwick to be united with the counties of 
Roxburgh and Selkirk'] — Whenever a vacancy shall occur in the 
office of Sheriff of Haddington and Berwick the said counties shall 
he disunited and shall no longer constitute one sheriffdom, and the 
county of Hawidington shall be united with the county of Mid- 
Lothian into one Sheriffdom, to he called the sheriffdom of Mid- 
Lothian and Haddington, and the functions of the Sheriff of Had- 
dington shall thereupon devolve on and be discharged by the 
Sheriff of Mid-Lothian, who shall be and shall be denominated the 
Sheriff of Mid-Lothian and Haddington, without the necessity of 
any new commission being issued in his favour ; and the county of 
Berwick shall be united with the counties of Eoxburgh and Sel- 
kirk into one sheriffdom, to be called the Sheriffdom of Eoxburgh, 
Berwick, and Selkirk, and the functions of the Sheriff of Berwick 
fihall thereupon devolve on and be discharged by the Sheriff of Eox- 
burgh and Selkirk, who shall be and shall be denominated the 
Sheriff of Eoxburgh, Berwick, and Selkirk, without the necessity of 
any new commission being issued in his favour. 

6. [^Sheriffdom of Mid-Lothian, Linlithgow^ Haddington, and 
Peebles to be called the Sheriffdom of the Lothians and Peebles.'] — So 
soon as the counties of Mid-Lothian, Linlithgow, and Haddington 
are united as hereinbefore provided, they shall constitute one 
sheriffdom, to be called the Sheriffdom of the Lothians, and when 
the county of Peebles is added thereto the said four counties shall 
he constituted one Sheriffdom, to be called the Sheriffdom of the 
Lothians and Peebles. 

7. [^Counties of Wigtown and Kirkcudbright to be united with the 
'County of Dumfries,] — ^Whenever a vacancy shall occur in the office 
of Sheriff of Wigtown and Kirkcudbright, the said counties shall no 
longer constitute one sheriffdom, but shall be united with the county 
of Dumfries into one sheriffdom, to be called the Sheriffdom of 
Dumfries and Galloway, and the functions of the Sheriff of Wig- 
town and Kirkcudbright shall thereupon devolve on and be dis- 
charged by the Sheriff of Dumfries, who shall be and shall be 
denominated the Sheriff of Dumfries and Galloway without the 
necessity of any new commission being issued in his favour. 

8. [County of Dumbarton to be united with the county of Stirling, 
and county of Bute with the county of Renfrew.] — ^Whenever a vacancy 
shall occur in the office of Sheriff of Dumbarton and Bute, the said 
counties shall be disunited, and shall no longer constitute one 
sheriffdom, and the county of Dumbarton shall be united with the 

Q 
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county of Stirling into one sheriffdom, to be called the Sheriffdom 
of Stirling and Dumbarton, and the functions of the Sheriff of 
Dumbarton shall thereupon devolve on and be discharged by the 
Sheriff of Stirling, who shall be denominated the Sheriff of Stirling 
and Dumbarton, without the necessity of any new commission being 
issued in his favour ; and the county of Bute shall be united with the 
county of Eenfrew into one sheriffdom, to be called the Sheriffdom 
of Renfrew and Bute, and the functions of the Sheriff of Bute shall 
thereupon devolve on and be discharged by the Sheriff of Renfrew, 
who shall be and shall be denominated the Sheriff of Renfrew and 
Bute, without the necessity of any new commission being issued in 
his favour. 

9. [Sheriffdom of Stirling, Dumbarton, and Clackmannan J\ — A» 
soon as the counties of Stirling^ Dumbarton, and Clackmannan are 
united as hereinbefore provided, they shall constitute one sheriff- 
dom, to be called the sheriffdom of Stirling, Dumbarton, and Clack- 
mannan. 

10. [No separate appointments to he made to the office of Sheriff of 
the counties to he united.^ — After any union of counties shall have 
occurred under the provisions of this Act, no separate appointment 
shall be made to the office of Sheriff of any county so united, but 
appointment shall only be made to the office of Sheriff of such 
united counties or sheriffdoms as vacancies shall occur after such 
union. 

11. [Sheriff to have no right to additional salary. "] — Nothing 
herein contained shall give any right to the Sheriff of any such 
united counties to any additional salary beyond that enjoyed by him 
as Sheriff of any county or counties before such union ; but on any 
union taking place under this Act, it shall be lawful for the Lords 
of Her Majesty's Treasury to make such addition to the salary of 
the Sheriffs of the united counties as they shall deem reasonable, to 
be paid out of money to be provided by Parliament for that purpose. 

12. [Union of counties to he complete as regards jurisdiction, t§c., 
of Sheriff, and 'powers, privileges, d;c., of procurator s."] — Every union 
of counties into one sheriffdom under the provisions of this and the 
recited Act, or either of them, shall be deemed to be a complete 
union to all intents and purposes in so far as regards the jurisdic- 
tion, powers, and duties of the Sheriff and his substitutes, and in so 
far as regards the powers, duties, rights, and privileges of procura- 
tors before the courts of the Sheriff. And the several counties of 
any such united sheriffdom shall not thereafter be regarded as 
separate sheriffdoms or jurisdictions, but as one sheriffdom and 
jurisdiction, in so far as regards the powers, duties, rights, and 
privileges of the Sheriff and his substitutes, and the procurators of 
the Sheriff's Court. 
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13. [^Courts to he held and duties to he discharged hy Sheriffs!] — ^It 
shall be lawful to Her Majesty, by one of her principal Secretaries 
of State, to prescribe from time to time the number of courts to be 
held by the several Sheriffs of Scotland, who shall be appointed 
after the passing of this Act, and the times and places for holding 
such Courts ; and also from time to time to prescribe the duties of 
the office of Sheriff which such Sheriffs respectively are required to 
perform personally ; provided always, that nothing herein contained, 
and no order made or direction given under the authority of this 
clause, shall affect the validity or legal authority of any act done by 
any Sheriff or Sheriff- Substitute in pursuance of his jurisdiction 
and lawful authority ; and so much of the Act of the First and 
Second Victoria, chapter one hundred and nineteen, as provides that 
every Sheriff, with the exception of the Sheriffs of the counties of 
Edinburgh and Lanark, shall after his appointment be in habitual 
attendance upon the Court of Session during the sittings thereof, shall 
be and is hereby repealed ; but nothing herein contained shall affect 
the qualification for appointment to the office of Sheriff as prescribed 
by the said Act. 

14. [Coui'ts to he held and duties to he discharged hy Sheriffs-Suh' 
stituteJ] — It shall be lawful to her Majesty, by one of her principal 
Secretaries of State, from time to time to prescribe the number of 
salaried Sheriff- Substitutes of the several counties or sheriffdoms, 
and the places at which such salaried Sheriff- Substitutes respectively 
are required generally to reside and attend for the performance of 
their duties, and the number of courts to be held by them, and the 
times and places of holding such courts. 



No. IV. 

33 & 34 riGT, c. m.—An ACT to limit Wages Arrestment 

in Scotland. — [9th August 1870.] 

Whereas great evils have arisen through the arrestment of wages 
of labourers, manufacturers, artificers, and other work-people, and 
also by the provisions relating to such arrestment in the Act first of 
Victoria, chapter forty-one, and it is desirable to remedy these 
evils: 

Be it hereby enacted by the Queen's Most Excellent Majesty, 
by and with the advice and consent of the Lords spiritual and tem- 
poral, and Commons, in this present Parliament assembled, and by 
the authority of the same : 

1. [Wages of artificers not to he liahle to arrestment for dehts con- 
tracted after 1st Jan. 1871.] — That from and after the first day of Jan- 
uary, One thousand eight hundred and seventy-one, the wages of all 
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labourers, farm servants, manufacturers, artificers, and work-people, 
shall cease to be liable to arrestment for debts contracted subsequent 
to the passing of this Act, save as hereinafter excepted. 

2. [^Limitation of liability of wages to arrestment^] — If the amount 
of wages earned exceeds Twenty Shillings per week, any surplus 
above that amount shall still be liable to arrestment as before the 
passing of this Act, but the expense or cost of any such arrestment 
shall not be chargeable against the debtor unless in virtue of such 
arrestment the arresting creditor shall recover a sum larger than the 
amount of such expense or cost. 

3. [As to debts incurred before passing of Acti — No arrestment 
of wages shall hereafter attach more than the amount of any surplus 
above twenty shillings per week, unless it shall be stated on the face 
of the arrestment, or indorsed thereon, that the debt in respect of 
which it is used was incurred prior to the passing of this Act ; and 
such statement may be made by a memorandum on the arrestment 
subscribed by the officer executing the same. 

4. [Act not to affect decrees for alimentary allowances or for rates 
and taxes.] — This Act shall in no way affect arrestments in virtue 
of decrees for alimentary allowances or payments, or for rates and 
taxes imposed by law ; but every arrestment used after the first day 
of January One thousand eight hundred and seventy-one for such 
alimentary allowances or payments, or for rates and taxes imposed 
by law, shall set forth the nature of the debt for which it has been 
used, otherwise the same shall not be effectual. 

6. [Short title,] This Act may be cited as ** The Wages Arrest- 
ment Limitation (Scotland) Act.'* 



No. V. 

34 & 35 VIGT. c. 42.— ^n ACT to amend the Process of 
Citation in Scotland, — [13th July 1871.] 

Whereas by an Act of the Scottish Parliament, passed in the 
reign of King James Y., anno 1540, c. 75., entitled " The ordour 
of summounding of all persons in civill actiones," the affixing of 
** copies of letters or precepts " to the gate or door of a house, 
after the officer has given six knocks and failed to get entrance 
thereto, was made a lawful and sufficient citation : 

And whereas great evils have arisen through the practice of that 
mode of citation, and it is expedient that it be restricted, and also 
that the present process of citation be in some other respects 
amended : 
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Be it therefore enacted by the Queen's Most Excellent Majesty, 
by and with the advice and consent of the Lords spiritual and tem- 
poral, and Commons, in this present Parliament assembled, and by 
the authority of the same, as follows : — 

1. [Short title.]— The short title of this Act shall be " The Cita- 
tion Amendment (Scotland) Act." 

2. [Abolition oflockhole citation^ and where defender has removed.'^ 
— No summons, complaint, or decree and warrant or other order or 
writ following upon such summons or complaint issued by any 
Small Debt Court in Scotland, shall be legally or validly served, — 

(1) By being aflSixed to the gate or door of any house or pre- 

mises, or, 

(2) Where the defender has removed from such house or pre- 

mises, by being left in the hands of an inmate thereof, 
Save as herein-after excepted. 

3. [Tn certain cases substituting registered letter by post] — Where 
an officer of any Small Debt Court is satisfied that the defender 
named in any summons, complaint, decree and warrant or other 
order of such Small Debt Court or writ following upon such sum- 
mons or complaint, is refusing access or concealing himself to avoid 
citation or service, or has within a period of forty days removed 
from the house or premises occupied by him, his place of dwelling 
for the time not being known, it shall be lawful for such officer, 
after he has affixed to the gate or door of such house or premises, 
or left in the hands of an inmate there, the said summons, complaint, 
decree and warrant or other order or writ, to send to the address 
which after diligent inquiry he may deem most likely to find the 
defender, or to his last known address, a registered letter by post con- 
taining a copy of such summons, complaint, decree and warrant or 
other order or writ ; and the affixing or leaving of such summons, com- 
plaint, decree and warrant or other order or writ, and the posting of 
such intimation, shall constitute a legal and valid citation or service ; 
provided always, that the execution to be returned by such officer 
shall state that he endeavoured to effect service at the defender's 
last known dwelling-place, and the circumstances that prevented 
it, and shall be accompanied by the post-office receipt for the regis- 
tration. 

4. [Witnesses unnecessary.] — In all cases before the Small Debt 
Courts and proceedings therein, it shall not, except in cases of 
poinding, sequestrating, or charging, be necessary for any officer to 
be accompanied by any witness or concurrent. 

5. [Interpretation of Defender."] — The word ** defender" shall 
mean and include the person or persons named in and called upon 
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to answer any summons, complaint, decree, and warrant or other 
order or writ or proceeding in the Small Debt Courts. 

6. [Application of Act'} — Nothing in this Act shall apply to the 
proceedings of any other courts than the Small Debt Courts of the 
Sherififs and Justices of the Peace. 



No. VL 

37 & 38 VICT. c. 64:,— An ACT to further alter and 
amend the Law of Evidence in Scotland, and to provide 
for the recording, by means of shorthand writing, of Evi- 
dence in civil causes in Sheriff Courts in Scotland. — [7th. 
August 1874.] 

Be it enacted by the Queen's Most Excellent Majesty, by and 
with the advice and consent of the Lords spiritual and temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : 

1. [Sect, 4: of 16 d: 17 Vict, c. 20, r^aled.'] — The fourth section 
of the Act of the sixteenth and seventeenth years of the reign of 
Her present Majesty, chapter twenty, intituled " An Act to alter 
and amend an Act of the fifteenth year of Her present Majesty, for 
amending the law of evidence in Scotland," is hereby repealed. 

2. [Parties and their Husbands and Wives to he Witnesses in 
proceedings on account of Adultery,"] — The parties to any proceeding 
instituted in consequence of adultery, and the husbands and wives 
of such parties, shall be competent to give evidence in such pro- 
ceeding ; provided that no witness in any proceeding, whether a 
party to the suit or not, shall be liable to be asked or bound to 
answer any question tending to show that he or she has been guilty 
of adultery, unless such witness shall have already given evi- 
dence in the same proceeding in disproof of his or her alleged 
adultery. 

3. [Law as to proof of Promise of Marriage in declarator of 
marriage founded thereon, cum copula subsequente, not to he altered,] 
— Nothing in this Act contained shall be construed to alter or affect 
the law of Scotland in force at and prior to the passing of this Act 
relating to the proof of a promise of marriage in any action of de- 
clarator of marriage founded upon promise of marriage cum 
copula suhsequente. 
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4. [ShortJiand Writers may he employed to record evidence in Sherijf 
Courts,"] — In every case of a proof in a civil cause or proceeding in a 
SheriflF Court in Scotland, and in every case of evidence being taken 
in any such cause or proceeding to lie in retentis, the following 
provisions shall have effect : 

(1) It shall be competent to the SheriflF, on the motion of any 

party to the cause or proceeding and if he sees fit, to 
cause the evidence to be taken down and recorded in short- 
hand by a writer skilled in shorthand writing, to whom 
the oath de fideli administratione shall be administered, 
provided that the Sheriflf shall himself dictate to the short- 
hand writer the evidence which he is to record, and a note 
of the documents adduced, and any admissions matde by 
the parties : 

(2) When a shorthand writer is so employed he shall be 

appointed by the SheriflF and paid by the parties in the 
first instance equally, and the extended notes of such 
shorthand writer, certified by him as correct, shall be the 
record of the oral evidence in the case ; provided that, 
should the correctness of the said record of evidence be 
questioned, it shall be competent to the SheriflF to satisfy, 
himself in regard thereto, by the examination of witnesses 
or otherwise, and if necessary to amend the said record. 

6. [liiterprefation of Terms.'] — In this Act the term "SheriflF" 
includes SheriflF- Substitute, and any person appointed by a SheriflF to 
take evidence on commission according to the present law and 
practice. 

6. {Short Title.'] — This Act may be cited for all purposes as 
^* The Evidence Further Amendment (Scotland) Act, 1874." 



No. VII. 

38 & 39 VICT. c. 62.— An ACT to alter and amend the 
Law relating to Appeals in Summary Prosecutions before 
Inferior Judges in Scotland. — [11th August 1875.] 

Be it enacted by the Queen's most Excellent Majesty, by and 
with the advice and consent of the Lords spiritual and temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : 
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1. [Short T^^Zc.]— This Act may be cited for all purposes as- 
" The Summary Prosecutions Appeals (Scotland) Act, 1875." 

2. [Interpretation of Terms,'] — ^In this Act the following terms 
have the meanings herein assigned to them ; that is to say, 

" Inferior Judge '* means and includes any Sheriff .or Sheriff- 
substitute, justice or justices of the peace, or magistrate 
or magistrates : 

** Magistrate " means a magistrate of any royal burgh, or of 
any burgh returning or contributing to return a member 
to Parliament, or of any burgh of regality or barony, and 
includes any commissioner of police authorised to act as a 
judge under any general or local Police Act : 

** Cause '* means and includes every proceeding which may 
be brought under the Summary Procedure Act, 1864, and 
every other summary proceeding for the prosecution of an 
offence or recovery of a penalty competent to be taken 
before an inferior judge : 

'* Clerk of Court" means the Clerk of the Court of an inferior 
judge, and includes any depute clerk of Court or other 
person authorised to act, and acting for the time, as such 
Clerk of Court : 

" The Respondent " means and includes any party to a cause 
other than the party appealing under this Act against the 
determination thereof by an inferior judge. 

3. [Inferior Judge on application of party aggrieved to state a case 
for opinion of Superior Court,] — On an inferior judge hearing and 
determining any cause, either party to the cause may, if dissatisfied 
with the judge's determination as erroneous in point of law, appeal 
thereagainst, notwithstanding any provision contained in the Act 
under which such cause shall have been brought excluding appeals 
against or review in any manner of way of any determination, judg- 
ment, or conviction or complaint under such Act, by himself or his 
agent applying in writing within three days after such determina- 
tion to the inferior judge to state and sign a case, setting forth the 
facts and the grounds of such determination, for the opinion thereon of 
a superior court of law as hereinafter provided ; and on any such 
application being made, the following provisions shall have effect : 

1. The appellant shall not be entitled to have a case stated and 
delivered to him unless within the said three days he shall — 
(1) Lodge in the hands of the Clerk of Court a bond with 
sufficient cautioner for answering and abiding by the judg- 
ment of the superior court in the appeal and paying the 
costs should any be awarded by that Court, or otherwise, in 
the discretion of the inferior Judge, shall consign in the 
hands of the Clerk of Court such sum as may be fixed by the- 
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inferior judge to meet the penalty awarded, if any, and the 
said costs of the superior court ; 

(2) Pay the Clerk of Court his fees for preparing the 
case: , 

These fees shall, till the same be otherwise fixed by Act 
of Sederunt which the Court of Session is hereby empowered 
to pass and from time to time thereafter to vary, be those set 
forth in Schedule D annexed to this Act : 

2. The Clerk of Court shall, within five days* after caution or 

consignation, and payment being found or made as aforesaid, 
prepare the case, and submit the same in draft to the parties 
or their agents : 

3. Should the parties or their agents fail to agree as to the terms 

of the case, the inferior judge shall settle the same : 

4. The case shall be as nearly as may be in the form set forth in 

Schedule A annexed to this Act, and shall bear to be stated 
by the inferior judge and shall be signed by the inferior 
judge : 
6. The appellant shall within three days after receiving the case 
give notice of appeal in writing, together with a copy of the 
case, to the respondent, and shall within the same time trans- 
mit the case by post to, or cause it to be lodged with, one of the 
clerks of the superior court, together with a certificate under 
the hand of himself or of his law-agent, of intimation, as 
herein required, having been made to the respondent : 

6. The clerk of the superior court shall on receiving the case 

forthwith lay the same before a judge of the superior court, 
and such judge may thereupon, if the appellant is in cus- 
tody, grant interim liberation, upon such conditions as are 
usual in cases of suspension and liberation, and may also 
grant a sist of execution upon or without caution, or make 
such other interim order as the justice of the case may 
require : 

7. The clerk of the superior court shall as soon as may be after 

receiving the case require the Clerk of Court to transmit the 
process to him, together with the notes of evidence, if any, 
taken in the cause, where the procedure therein is under an 
Act requiring such notes to be taken and preserved, and the 
Clerk of Court shall transmit the process accordingly : 

8. Any question of law arising upon the facts stated in the case 

shall thereafter be heard and determined by the superior 
court to which the case is transmitted at any sitting for 
which the case shall be enrolled by the direction of the said 
court, upon the case, without any note of appeal or written 
ple«idings being required : 

9. The superior court shall have power to affirm, reverse, or 

amend the determination in respect of which the case has 
been stated, or to remit the matter to the inferior judge 
with the opinion of the court thereon ; or to make sucL 
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other order in relation to the matter and the costs of the 
appeal as they shdl see fit ; or to cause the case to he sent 
hack to the inferior judge to he amended in such manner 
as they shall direct, and thereafter, on the case being 
amended and returned, to deliver judgment on the case as 
amended : 

1 0. All orders made hy a superior court in determining a case 
under this Act shall be final and conclusive : 

11. Ko inferior Judge who shall state and sign a case under this 
Act shall be liable in any costs in respect or by reason of an 
appeal against his determination. 

4. \_Case may he refused.l — It shall be lawful for an inferior 
judge to refuse any application made to him under this Act to state 
and sign a case, should he consider such application to be frivolous ; 
provided that he shall forthwith give to the applicant a certificate 
of such refusal, should the same be asked for ; provided also, that 
no such application shall on any ground be refused when made by 
or on behalf of Her Majesty's Advocate for Scotland or by a pro- 
curator-fiscal prosecuting for the public interest, and such prose- 
cutors shall not be required to find caution as herein before pro- 
vided. 

5. [Frovisiovs to have effect on a case being refused.'^ — ^When an 
inferior judge shall refuse to state and sign a case, the appellant 
may within three days of such refusal apply by a written note to the 
superior court to which the case would, if stated and signed, have 
to be transmitted under this Act, for an order on such judge and on 
the other party to show cause why a case should not be stated. 

Such written note shall be in the form set forth in Schedule 
annexed to this Act, and shall be accompanied by the certificate of 
refusal of the inferior judge to state and sign a case, and by a state- 
ment of the nature of the cause and the facts therein, and of the ap- 
pellant's reasons in support of his application. 

Any judge of the superior court before whom such written note 
shall be laid by a clerk of such superior court may, if he sees fit, 
order intimation thereof to be made to the inferior judge and the 
other party, and thereafter dispose of such note in a summary way, 
and order the inferior judge to state and sign a case, which may be 
in the form set forth in Schedule B annexed to this Act, or do 
otherwise as he shall think just, and his judgment shall be final ; 
provided that he shall not in any case award any costs against the 
inferior judge. 

The provisions of this Act applicable to the stating and delivery 
to an appellant of a case on his application, (including the provi- 
sions as to caution or consignation, and payment of the fees of the 
Clerk of Court), and to the subsequent proceedings on such case, 
shall apply to the stating and delivery to an appellant of a case 
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ordered to be stated and signed under this section, and to the sub- 
sequent proceedings on such case. 

6. [Party may require note of objections to evidence to he taken,^ — 
In order to an appeal under this Act it shall be competent for any 
party to a cause to require the SheriflF, or Sheriflf-Substitute where 
the cause depends before him, or the Clerk of the Court where the 
cause depends before any other inferior judge, to take and preserve 
a note of any objections to the admissibility of evidence sustained 
or repelled by such SheriflF, Sheriflf-Substitute, or other inferior judge. 

Any such note made by a Clerk of Court shall be authenticated 
as correct by the inferior judge. 

7. [To what Superior Court cases may he sent"] — The superior court 
to which a case stated and signed by an inferior judge as herein- 
before provided shall be sent for opinion shall be the High Court of 
Justiciary at Edinburgh when the jurisdiction in the cause is of a 
criminal nature according to the provisions contained in the twenty- 
eighth section of the Summary Procedure Act, 1864, and either Divi- 
sion of the Court of Session when the jurisdiction in the cause is of 
a civil nature according to the said provisions. 

8. [Superior Courts may make i-ules.l — The superior courts may 
from time to time, and as often as they see occasion, make rules 
and orders to regulate the practice and proceedings and the fees of 
court to be paid in reference to cases sent to them for opinion re- 
spectively, and stated and signed under the provisions of this Act. 

Until altered by such rules and orders the fees of court shall be 
the same as those now exigible in processes of review at present 
competent. 

9. [Appeal on the case to exclude all other modes of appeal com- 
petent] — Any person who shall appeal under the provisions of this 
Act from any determination of an inferior judge from which he is 
by law entitled to appeal in any other manner of way to any superior 
or other court, shall be taken to have abandoned such title to appeal 
in any such other manner of way as aforesaid. 

10. [Superior Court may order person liberated to serve unexpired 
period of imprisonment] — Where a person sentenced to a term of 
imprisonment by an inferior judge shall bring an appeal, suspen- 
sion, or other process of review of the sentence under which he is 
imprisoned, and thereupon have interim liberation granted to him, 
such person shall appear personally in the court before which such 
appeal, suspension, or other process as aforesaid shall be brought on 
the day or days fixed for the hearing and disposal of the same, fail- 
ing which he shall be held to have abandoned the same, and the 
said court shall thereon, and shall also in all other cases in dispos- 
ing of any appeal, suspension, or other process as aforesaid, have 
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power to grant warrants to apprehend and imprison such person 
for a»y term, to run from the date of his apprehension, not longer 
than the period which at the date of his liberation remained unex- 
pired of the term of imprisonment specified in the sentence brought 
under review. 

11. [^Extension of time for lodging appeals under 20 Oeo, 11. c. 43.] 
— ^Where it is competent to appeal against a sentence of imprison- 
ment tp the Court of Justiciary, or any Circuit Court thereof, under 
the Act passed in the twentieth year of the reign of His Majesty 
King George the Second, chapter forty-three, or under any Act 
amending that Act or applying or incorporating the provisions or 
any of the provisions of that Act with regard to appeals, such appeal 
shall, if otherwise well taken, be held to be timeously made if lodged 
with the Clerk of the Court in which the sentence appealed against 
was pronounced and intimated to the respondent at any time during 
the appellant's imprisonment under the sentence appealed against, 
or within ten days from the date of the appellant's liberation from 
imprisonment under said sentence ; provided that this section shall 
not apply to any appeal against a sentence of imprisonment, unless 
the imprisonment under such sentence commenced within ten days 
after the same was pronounced. 



SCHEDULES. 

SCHEDULE A. 

In the Court of held at 

On appeal to the [High Court of Justiciary, or the First [or SecondJ 
Division of the Court of Session.] 

Between A B, Appellant. 
CD, Respondent. 
This is a cause [here state concisely and without argument the 
nature of the cause and the facts as admitted or proved in evidence ; 
any objections to the admission or rejection of evidence taken in the 
proof and any other ground of appeal against the determination of the 
inferior judge, ] 

The question of law for the opinion of the Court of 
is: — 

[Here state the question, or questions seriatim, for the opinion of the 
Court."] 

This case is stated by me [or us]. 

{Signature of the Inferior Judge,) 



38 AND 39 VICT. CAP. 62. 253 



SCHEDULE B. 

In the Court of held at 

Case for the opiDion of the [High Court of Justiciary, or the 
Eirst \oT Second] Division of the Court of Session]. 

In causa A B v, CD, 

This is a cause \here state concisely and without argument the 
nature of the cause and the facts as admitted or proved in evidence^ any 
objections to the admission or rejection of evidence taken in the proof, 
and any other matters necessary to be stated for the information of the 
Superior Court^ 

The question of law submitted for the opinion of the Court 
of is : — 

[Here state the question, or questions seriatim^ for the opinion of 
the llourtJ^ 

This case is stated by me [or us.] 

[Signatwre of the Inferior Judge,) 



SCHEDULE C. 

In the Court of held at 

On appeal A Bio the [High Court of Justiciary, or the First (or 
Second) Division of the Court of Session.] 

In causa A B y, G D. 

In this cause the inferior judge [name the judge or judges^ has 
refused to state or sign a case for which the appellant duly applied 
in writing by himself [or law-agent] under the provisions of **The 
Summary Prosecutions Appeals (Scotland) Act, 1875," as will ap- 
pear from the certificate of refusal herewith produced. 

This is a cause [here state as succinctly as may be the nature of the 
cause and the facts as admitted and proved in evidence.^ 

The appellant prays for an order on the inferior judge and the 
said C D to show cause why a case should not be stated in terms of 
the said statute, which order ought to be granted for the following 
reasons : — 

[Here state seriatim the reasons why the order should be granted^ 

[To be signed by the Appellant or his law-agent'] 



SCHEDULE D. 

£ s, d. 
For drawing case, not exceeeding five sheets 

of 250 words each, . . . . 10 

For drawing case, exceeding five sheets of 250 

words each,. 1 10 
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No. IX. 

ACT of SEDERUNT in relation to " The Employers and 
Workmen Act, 1875,"— Edinburgh, 29th January 1876. 

The Lords of Council and Session, in pursuance of the powers 
vested in them by *^ The Employers and Workmen Act, 1875," (38 
and 39 Vict. c. 90) enact and declare : — 

1. That in proceedings under the Act before the Small Debt " 
Court of the Sheriff the forms set forth in the Schedule hereunto 
annexed, or forms as near thereto as circumstances permit, shall be 
used ; and all citations, and executions of citation of parties or wit- 
nesses, shall be in the form, or as nearly as may be, of those in 
Schedule A of the Act 1 Vict. c. 41. (The Small Debt Act, 1837.) 

2. In so far as the forms in the Schedule annexed hereto shall 
be inapplicable to the circumstances, the forms contained in Sche- 
dule A of the said Act, 1 Vict. c. 41, or as near thereto as circum- 
stances will permit, shall be used. 

3. All causes under the said " Employers and Workmen Act^ 
1875," and the proceedings therein, shall be entered in the Book 
mentioned in § 17 of the said Statute, 1 Vict. c. 41, in the same 
way as in other cases under that Act, and the decrees or orders 
and warrants shall be annexed to the complaint or summons, and 
signed by the Clerk. 

4. No notice shall be required to be given by a defender of any 
set-oflF or counter claim that he may wish to advance at the hearing 
against the claim of the pursuer. 

5. The expenses shall be at the same rates as in the Small 
Debt Court. 

(The principles which guided the decision in the case of Steuart v. 
Bain, supra, p. 177, may he held to apply here, so as to entitle agents 
to fees at ordinary rates. Their employment would he necessary^ and 
their payment a necessary outlay,) 

And the Lords appoint this Act to be inserted in the Books of 
Sederunt, and to be printed and published in common form. 

John Inglis, LP.D. 



SCHEDULE. 

Summons or Complaint, 

(Under " The Employers and Workmen Act, 1875.") 

A B, SheriflF of the shire of , To 

, Officers of Court, jointly and severally : 
Whereas it is humbly complained to me by C D {design him), Fur- 
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8uer^ against E F (design him), [and Gr H where cautioner is to be 
called (design /w'm)], Defender ; That on the day of 

18 the pursuer and the defender entered into 
a contract \or indenture^ as the case may he\ whereby [here state the 
nature of the contract or indenture, and the period of its endurance^ ; 
That the defender has neglected and refused to fulfil the same by 
[Jiere state the breach of contract complained of^ ; Therefore- it ought 
to be decerned and ordained [here set forth the particular remedy de- 
sired] ; [and add] or that the pursuer shall have such other remedy 
competent under the said statute in respect of the defender's breach 
of contract as to the Court may seem just, with expenses. Herefore 
it is my will, that on sight hereof ye lawfully summon the said de- 
fender to compear before me or my substitute in the Court House 
at , upon the day of , 

at of the clock, to answer at the pursuer's instance in 

the said matter, with certification in case of failure of being held as 
confessed ; and that ye cite witnesses and havers for both parties 
to compear at the said place and date to ghe evidence in the said 
matter [here insert warrant to arrest, if desired, in actions with a 
pecuniary conclusion"]. Given under the hand of the Clerk of Court 
at , the day of 

Signed by Sheriff- Clerk. 

Decree in Absence, 

Place and Date, 

Decerns in absence against the Defender, in terms of the special 
conclusion of the summons above written, and for the sum of 

of expenses ; and decerns and ordains instant exe- 
cution by arrestment, and also execution to pass hereon by poinding 
and sale and imprisonment, if the same be competent, after 
free days. 

Signed by Sheriff- GlerJc, 

Order when Caution found. 

Place and Date, 

In respect the Defender has broken the contract libelled, and 
that the Court would have awarded to the pursuer the sum of 
£ of damages, and that the defender has found caution in 

terms of " The Employers and Workmen Act, 1875," and that the 
pursuer consents, the Court accepts the same in place of the said 
damages [or the part thereof], and orders that the de- 

fender do perform so much of his contract as yet remains unperformed, 
and finds him liable [in the remaining sum of of damages 

and] in the sum of of expenses, and decerns ; and decerns 

and ordains instant execution by arrestment, and also execution ta 
pass hereon by poinding and sale and imprisonment, if the same be 
competent, after free days. 

Signed by Sheriff-Clerk, 
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Bond or Enactment of Caution to he appended to the Complaint 

and Order, 

At , the day of 18 , in 

fulfilment of the preceding order, Compeared G- H {design him), who 
hereby judicially binds himself, his heirs, executors, and successors, 
as cautioners for the defender E E, that the said defender will per- 
form so much of the contract between the said E E and C D as 
yet remains to be performed ; that is to say (state what yet rem^ains 
to he performed). And the said G- H and the said E F bind and 
•oblige themselves, conjunctly and severally, to pay to the said D 
the sum of X in case the said defender fails to perform 

what he has hereby undertaken to perform. 

Signed hy the Party, Cautioner, and Sheriff-Clerk, 

Order on Apprentice, 

Place and Date. 

The Sheriff orders that the Defender E F do forthwith perform 
the duties he has contracted to perform under his Indenture to the 
Pursuer, and finds him liable in of expenses, and decerns ; 

and decerns and ordains instant execution by arrestment, and also 
execution to pass hereon by poinding and sale and imprisonment, 
if the same be competent, after free days. 

Signed hy Sheriff-Clerk. 

Order rescinding Contract of Apprenticeship. 

Place and Date. 

The Sheriff adjudges and decerns that the Indenture made be- 
tween the Pursuer and the Defender E F be rescinded, and that 
the Defender (or Pursuer) do pay to the sum 

of £ , being the whole (or a part) of the premium paid on 

the binding of the Defender {or Pursuer) as apprentice to the Pur- 
suer (or Defender) : Finds the liable in 
of expenses, and decerns ; and decerns and ordains instant execu- 
tion by arrestment, and also execution to pass hereon by poinding 
■and ssJe and imprisonment, if the same be competent, after 

free days. 

Signed hy Sheriff-Clerk. 

Warrant of Commitment of Apprentice. 

Place and Date. 
The Sheriff having resumed consideration of this case, and 
having considered the proof adduced, Finds that the Defender has 
failed to comply with the order of the day of : 
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Therefore grants warrant to commit the Defender to the prison of 

for days (not exceeding fourteen), and 

grants warrant to officers of Court and the keeper of said prison 
accordingly. 

Signed hy Sheriff-Clerk, 

Order accepting Caution for performance of Duties, 

Place and Date, 

' In respect E F, the Defender, has failed to perform his duties 
under his indenture, and that the Sheriff would have committed 
him to prison for a period of {w>t exceeding fourteen) days, and in 
respect that G H is willing to become cautioner to the amount of 
£ for the said C D for the due performance by him of his 

duties, the Sheriff directs such caution to be forthwith given in- 
stead of the said imprisonment : Finds the Defender liable in 

of expenses, and decerns; and decerns and ordains instant 
execution by arrestment, and also execution to pass hereon by 
poinding and sale and imprisonment, if the same be competent 
after free days. 

Signed hy Sheriff-Clerk, 

Bond or Enactment of Caution for an Apprentice, to he 

appended to the Complaint, 

At , the day of 18 

in fulfilment of the preceding interlocutor. Compeared Q, H. 
(design him), who hereby judicially binds himself, his heirs, exe- 
cutors, and successors, as cautioners for the Defender E F (design 
him), that the said E F will perform the whole duties that yet 
remain to be performed by him under the indenture entered into 
between him and C D, of date the day of 

that is to say (state what yet remains to he performed) ; and the said 
Gr H and the said E F bind and oblige themselves, conjunctly 
and severally, to pay to the said C D the sum of X , in case 

the said defender fails to perform the duties yet to be performed by 
him under said indenture. 

Signed hy the Party, Cautioner, and Sheriff-Clerk, 
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ABANDONMENT OF CAUSE, 216. 
ABSOLVITOR, 

under Small Debt Act, 113. 

under Debts Becoveiy Act, 164. 
ACCOUNTS, 

Sheriff may order statements of, 221. 

taxation of agents' accounts, 225, 226. 
ACTION, 

shall stand dismissed if not prosecuted, 21. 

reyival of, 21, 22. 

where third party has acquired right, 23. 

what is a depending action, 21. 
ADVOCATION, 

abolition of, 64 

appeals substituted, 64, 72. 

provisions of Act of Sederunt, 1839, 228. 
ADVOCATIONS OB CONTINGENTIAM, 

procedure in place of, 71. 
ALTERA.TIONS OR ADDITIONS on margin of record to be authenti- 
cated, 213. 
AMENDMENT OF LIBEL, 207, 212. 

no amendment after record closed, unless res noviter, 215. 
ANSWERS to defenders' statement of facts, 7. See Defences. 
APPEALS TO CIRCUIT COURTS, 

under Heritable Jurisdictions Act, 184. 

in cases not exceeding £12, 185. 

increased to £25, 185, 186. 

criterion of value, 186. 

procedure, 185. 

form of appeal, 187, 231. 

decree of Circuit Court final, 186. 

appellant to give security, 189, 231. 

bond of caution, 189, 190, 231. 

how fax cautioner liable, 191. 

Circuit Court unable to determine, to certify to Court of Session in 
dvil cases, 191. 
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APPEALS TO CIRCUIT COVRTB— continued, 

to Court of Justiciary in criminal cases, 191. 

provisions of Act of Sederunt 1839, 231. 

appeals under Small Debt Act, 125-133, 184-190. 

grounds of appeal, 128. 

corruption or malice and oppression, 128, 129. 

deviation in point of form, 96, 107, 109, 128. 

incompetency and defect of jurisdiction, 128-132. 

procedure in appeal, 128, 185. 

consignation, 128. 

right of appeal where remit from Small Debt to Ordinary Roll, 112. 

appeal in cases in ordinary and Debts Recovery Roll under £25 
when competent, 31, 160, 174. 
APPEALS TO COURT OF SESSION, 

regulated by Court of Session Act, 1868, 64. 

advocation abolished, 64. 

appeals substituted, 64. 

caution unnecessary, 64 

form of note of appeal, 65. 

incompetent after six months from final judgment, 65. 

may be taken within twenty days, 65. 

extract incompetent during that time, 65. 

what is final judgment, 66. 

effect of appeals, 67. 

may submit to review whole interlocutors and judgments pro- 
nounced, 67. 

appellant may not abandon without leave, 67. 

any party in cause may insist, 67. 

notice of appeal to respondent, 67. 

where no appearance for respondent, 67. 

what notice to be given, 68. 

transmission of process, 68. 

enrolment, 68. 

printing and boxing process, 69. 

where appellant does not proceed, 69. 

proof or additional proof may be ordered, 69. 

judgment, 69. 

record may be amended, 69. 

removal for trial by jury, 69, 70. 

Court may use its discretion, 70. 

removal of process oh contingentiam, 71. 

appeals under special enactments, 72. 

record may be made up where necessary, 72. 

exclusion of review by special enactments, 72. 

interim possession pending appeal, 72. 

depending actions, 72. 
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APPEALS TO COURT OF SESSION— conetnwed 

provisions of Sheriff Court Act 1853, 33. 

exclusion of appeal in cases not exceeding £25, 28. 

illustrations^ 28-32. 

appeal limited to final judgments, 33. 

what interlocutors competent to appeal, 33. 

illustrations^ 33-39. 

previous interlocutors may be reviewed on appeal, 33. 

where appeal incompetent suspension still competent, 34. 

cases may be appealed at once to Inner-House, 39. 

or by consent brought before Lord Ordinary, 39. 

judgment of Lord Ordinary not subject to review, 39. 

appeals under Debts Recovery Act. 

when competent, 169. 

cases above £26, 169. 

form and procedure, 170. 

effect of extracted decree afi&rming or altering, 170. 

Court may order re-hearing, 170. 

judgment of Court final, 170. 

when cases heard by Sheriff on appeal from Sheriff-Substitute, 171. 

procedure when process transmitted, 171. 

printing of papers, 171. 

if appellant fail to proceed, judgment final, 171, 172, 

duty of clerk, 172. 

exclusion of appeal, 173. 

where exclusion does not apply, 174. 

appeals in Small Debt cases on remit from Circuit Court, 191. 

in cases under Small Debt Act for statutory penalties, 94, 248. 

amder Summary Prosecutions Appeals Act 1875, 94, 248. See 
Summary Prosecutions Appeals Act, 1875. 
APPEALS TO HIGH COURT OF JUSTICIARY. See Summary 

Prosecutions Appeals Act, 1875. 
APPEALS TO SHERIFF-DEPUTE, 

tender Sheriff-Court Act, 1853, when competent, 26, 27. 

may then appeal against previous interlocutors, 27. 

time when appeal to be taken, 24. 

form of, 24 

reclaiming petition and answers, 24. 

oral hearing, 24. 

Sheriff may open up record, 24, 25. 

710 appeal on admissibility of evidence during leading of proof, 25. 

competent on proof being closed, 26. 

except on plea of confidentiality, 26. 

must be taken at time in open Court, 26, 

Sheriff may dispose of summarily, 26. 

may order hearing, 26. 



264 INDEX. 

APPEALS TO SHERIFF DEPUTE— con^mwerf. 

appeals tmder Debts Recovery Act, 167. 

if no note of evidence^ appeal against findings in fact incompetent, 
167. 

appeal incompetent befoie final judgment^ 167. 

form of appeal, 168. 

note of authorities, 169. 

judgment of Sheriff, 169. 

if he alters, must set forth findings in fact and law, 169. 

may order rehearing, 169. 

judgment final if not appealed from, 169. 

suspension of Small Debt decree by Sheriff if imprisonment ha» 
followed, 39. 

appeal competent against remit of case from ordinary to Small Debt 
roll, 99. 
APPEARANCE, 

under Sheriff Court Act, when not entered, 2, 3. 

entered and withrawn, 3. 

entering, 3. 

under Small Debt Act defender not appearing held confessed, 11 

pursuer not appearing, absolvitor, 112. 
APPRAISEMENT AND SALE. 

procedure under Small Debt Act, 99, 117. 

auctioneer's license not required, 117. 

secretion of effects, 118. 

warrant to open lockfast places, 118. 

incorporation of provisions by Debts Recovery Act, 120, 173. 
ARGUMENT, 

written argument abolished, 20. 

Sheriff may take note of at hearing, 20. 

shall form part of process, 20. 
ARRESTMENT, 

on dependence under Sheriff Court Act, 2. 

provisions of Act of sederunt, 1839, 234. 

imder Small Debt Act, 95. 

includes ships and maritime subjects, 101, 145. 

forms, 145. 

indorsement of warrant if used in other county, 101. 

arrestment prescribes in three months, 101. 

unless renewed, 102. 

or unless action of forthcoming or multipleponding raised, 102. 

wages, &c., not liable so far as necessary for subsistence, 102. 

wages not arrestable on dependence, 102. 

Wages Arrestment Limitation Act 1870, 102, 243. 

over 20s. a week only arrestable, 102, 244. 

aLimentary debts, rates, and taxes, not affected by Act, 102, 244. 
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ARRESTMENTS— con«inwe(?. 

arrestments how loosed, 102. 

bond of caution, 103. 

consignation, or decree of absolvitor, 103. 

certificate for loosing arrestment, 103. 

provisions incorporated by Debts Recovery Act, 101-4, 162. 

arrestment prescribes in three years, 102, 163. See Fobth- 

OOMING. 

AUCTIONEER'S LICENSE UNNECESSARY, 117. 
AUTHORITIES, 

Sheriff shall take note of at hearing, 20. 

notes shall form part of process, 20. 
BOOK OF CAUSES. See Sheriff Clebk. 
CAUTION. 

in appeals to Circuit Court, 189. 

evidence of bond having been lodged, 190. 

how far cautioner bound, 191. 

caution for expenses unnecessary in appeals to Court of Session, 
64. 
CHARGE ON SMALL DEBT DECREE, 

if party not personally present, charge necessary, 109, 111. 

meaning of personal presence. 111. 

new charge necessary after a year, 109. 

new charge entitles party to sist, 111. 
CIRCUIT COURT OF JUSTICIARY. See Appeals to Cibcuit 

COUBT. 

CIRCUIT COURTS WITHIN COUNTY UNDER SMALL DEBT 
ACT, 

Sherifftohold, 119, 120. 
notice to be given, 121. 
Sheriff clerk or depute to attend, 120. 
to find accommodation, 120. 
Sheriff may change times and places, 121. 
Sheriff clerk to appoint deputes and give notices, 121. 
places where held, 165. 
CITATION. 

under Sheriff Court Act, 14, 19. 

execution of, 61, 207. 

edicts for choosing curators, 208. 

summonses for giving up inventories, 208. 

citation under Small Debt Act, 96, 98, 138, 140. 

execution of, 95, 139, 140. 

witness imnecessary, 96, 139, 140. 

evidence of citation when no execution, 96. 

Citation Amendment Act, 1871, 98, 244. 

applicable only to small debt courts, 246. 
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CITATION— coriewiw«(?. 

where witness unnecessary, 245, 

registered post letter necessary in certain cases, 245. 

citation of witnesses and havers under Debt Recovery Act, 162, 
165. 
COLLEGE OF JUSTICE, 

exemption to members of, abolished, 54, 136. 
COMMISSIONERS FOR TAKING PROOF, 15, 18. 

qualifications of, 218. 

reporting proof by commission, 220. 
CONDESCENDENCE AND DEFENCES, 

order for, 5, 6. 

observations by Court, 6. 

lodging of, 5. 

revisal of, 7. 

minute of denial, 7. 

irregularities in procedure, 8, 9. 

periods for lodging peremptory, 11. 

failure to lodge, 11. 

prorogations, 12. 
CONFESS OR DENY, 

parties may be called upon to, 217. 
CONJUGAL RIGHTS ACT, 

wife deserted may apply for order ol protection, 74. 

property acquired by her own industry, 74. 

property she may succeed to, 74. 

procedure, 74, 75. 

evidence of desertion, 75, 76. 

proof to both parties, 75. 

how taken, 75, 82. 

order giving protection, 75. 

petition for recall, 76. 

review of interlocutors, 77. 

how long order for protection to continue operative, 77. 

recall of order, 77. 

jus mariti excluded from property acquired, 77, 79. 

action of adherence incompetent while order subsists, 77. 

eflTect of order of protection, 78. 

in action of divorce adulterer to be co-defender, 79, 80. 

Lord Advocate may enter appearance, 80. 

custody of children, 81. 

service of summons when defender abroad, 81. 

action of adherence unnecessary, 82. 

terce over burgage property, 82. 

proofs in consistorial actions, 82. 

payment to certain Sheriffs, 84. 
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CONJUGAL RIGHTS ACT^-continued. 

actions of aliment^ 84. 

when wife succeeds to property, entitled to reasonable provi- 
sion, 85. 

must be claimed before husband or his creditors obtain possession, 
85, 87. 

Court authorised to pass Acts of Sederunt, 88. 

repeal of inconsistent laws, 88. 

interpretation clause, 88. 

extension of Act to Sheriff Court, 89. 
CONSISTORIAL CAUSES, proceedings in, 28, 236. 
CONTINGENCY, 

between processes in Sheriff Court and Court of Session, 71. 

procedure to remove Sheriff Court process, 71. 

decision of Lord Ordinary or Court on motion final at that stage, 71 

motion may be renewed, 72. 
COUNTER CLAIMS. 

under Small Debt Act, 106, 107. 

execution of notice, 139. 

compensation entitled to receive effect, 107. 

under Debts Recovery Act, 163. 

if not of nature prescribed, Sheriff may remit to ordinary roll, 
163. 

imder Employers and Workmen Act, 195. 

need not be pleaded, 195, 264, 
COUNTIES to unite, 237, 239. 

COURT OF SESSION. See Appeals to Court op Session. 
CRIMINAL PROCEDURE. 

provisions relating to, in Sheriff Court Act, 1863, 47. 

libels may be written or printed, 47. 

insertion in record book, 47. 

two diets of compearance, 47. 

form of will, 47. 

pleading to libel, 47, 49. 

relevancy, 47, 48. 

when diet not called, 48. 

abandonment of indictment, 48. 
CURATORS, edicts for choosing, &c., 207, 208. 
DAMAGES BY RIOT, actions for, 119. 
DEBTS RECOVERY ACT, 

causes which may be tried under, 160. 

what are " merchant's accounts," 160. 

division of debts, 161. 

form of summons, 3, 137, 161. 

incorporation of clauses of Small Debt Act, 162, 164, 173. 

claims and counter claims to be of nature prescribed, 163. 
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DEBTS RECOVERY ACT— ccmtinued. 

otherwise Sheriff may remit to ordinary roll, 163. 

procedure where both parties appear, 164. 

remit to ordinary roU^ 165. 
DECREE. 

in absence under Sheriff Court Act, 2, 3. 

reponing, 2. 

reponing of representatives, 4. 

appearance entered but no defences lodged, 3. 

by default, 4, 11, 12. 

may be in foro or in absence, 12. 

date of signature is date of decree, 24. 

expense of extract, 21. 

when competent to extract decree, 65, 66, 226. 

in sequestration for rent decree extractable, 40. 

what is implement of decree, 4. 

reduction or suspension a remedy against implement, 4, 67. 

provisions of Small Debt Act, 108. 

warrant for arrestment, 109. 

poinding and imprisonment, 109, 110. 

personal presence of party, 111. 

form of charge, 143. 

execution of charge, 143. 

when charge often days necessary, 109, 111. 

when charge not enforced for one year, new charge necessary, 109 
111. 

decree in absence, 112. 

absolvitor in absence, 112. 

either party may obtain hearing before implement, 113. 

decree may be for payment by instalments, 116. 

may be enforced in any other county, 116. 

indorsement, 116. 

exclusion from review, 125. 

form of review provided, 128. 

form of decree, 140. 

form of decree in prosecution for penalty, 142. 

form of decree of absolvitor, 142. 

form of decree of forthcoming, 149. 

decree under Debts Becovery Act, 163. 

in absence, 163. 

hearing in cases of, 164. 

decree when case heard, 165, 166. 

effect of if not appealed from, 165, 166. 

findiDgs in law and fact, 166, 169. 

may be extracted, 167. 

appeal only competent when note of evidence taken. 167. 
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DECREE— continued. 

exclusion from review, 173, 174. 

See Appeals to Circuit Coubt op Justiciart— Judgment. 
DEFAULT, judgment by, 11, 12. 
DEFENCES, 

minute of defence, 5. 

Older for condescendence and defences, 5. 

lodging of, 6. 

revisal of, 7. 

dilatory defences, 7. 

minute of denial, 7. 
DEFENDER, 

appearance for, 5. 

no appearance for, 2. 

minute of denial, 5. 

statement of facts for, 6, 7. 
DOMICILE, UNDER SMALL DEBT ACT, 

action to he brought in defender's domicile, 122, 12^^ 

or ordinary Small Debt Court, 123. 

when more defenders than one, 123. 

Sheriff may order case before ordinary Small Debt Court, 123. 

or remove from one Court to another, 124, 
EMPLOYERS AND WORKMEN ACT, 1876, 193. 

previous jurisdiction reserved, 194. 

jurisdiction in ordinary Sheriff Court, 194-5. 

compensation may be pleaded, 195. 

contract may be rescinded, 195. 

security for performance, 195. 

jurisdiction in Small Debt Court, 196. 

limited to £10, 196. 

master and apprentice, 197. 

powers of Court, 197-8. 

security for apprentice, 197-8. 

procedure, 198. 

complaint under Small Debt Act not a criminal proceeding, 199. 

imprisonment, 199. 

distress, 199. 

payment by instalments, 199. 

costs, 200, 254. 

definitions and miscellaneous, 200, 201. 

child, young person, or woman, 201. 

apprentices, 202. 

saving of special jurisdiction, 202. 

application to Scotland, 202. 

application to Ireland, 203. 

Act of Sederunt relating to Act, 254. 
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I 

EMPLOYER AND WORKMEN ACT^cmtinued. 

decrees and warrants to be annexed to complaint^ 254. 

notice of counter-claim not required, 254. 

expenses same as in Small Debt Court, 254. 

forms, 254-7. 
ERROR, clerical, in judgment may be corrected, 28. 
EVIDENCE. 5ee Proof. 
EXECUTION, short forms of, provided, 14, 61. 

regulations of Act of Sederunt, 1839, 207. See Citation. 
EXPENSES, 

consignation of, 2. 

decree for, shall include dues of extract, 21. 

provisions of Act of Sederunt, 1839, 216, 225, 226. 

modification in cause removed from ordinary to Small Debt Roll, 98. 

taxation of agents' accounts, 225, 226. 

necessary outlays in cause, 177, 178. 

caution for, unnecessary in appeals to Court of Session, 64. 

decree for expenses incompetent after action dismissed, 65. 

Sheriff and Sheriff-Clerks' expenses at Circuit Courts, 1 25. See Fees. 
FEES, 

Court of Session to frame and revise tables, 54, 179. 

under Small Debt Act, 133, 134, 254. 

under Debts Recovery Act, 175-178. 

table to be printed on summons and service copy, 134. 

also to be hung up, 134, 179. 

limitation of fees of action not brought in summary form under 
Small Debt Act, 136. 

necessary outlays, 175. 

under Employers and Workmen Act, 196, 200, 254. See Expenses. 
FEU-DUTIES, 

when arrears may be sued for in Sheriff Court, 45. 

action may conclude for removal of vassal, 45. 

form of summons, 45, 46. 

SheriflE may grant warrant for removal, 46. 

action against vassal unentered, 45, 46. 

shall have effect of decree of irritancy ob non solutum canonem, 45. 

vassal may purge irritancy, 45. 

may raise action for vindication in Court of Session, 45. 

in leases for longer than 21 years, landlord shall have like reme- 
dies, 45. 
FORTHCOMING, 

action of, under Small Debt Act, 103, 104. 

form of summons, 104, 148. 

sufficient warrant to cite arrestee and common debtor, 104, 149. 

summons signed by Sheriff-clerk of county where arrestee resides, 
104. 
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FORTHCOMING— coniiMwerf. 

citation to Sheriff Court where arrestee resides, 104. 

common debtor may be cited in any other county, 104. 

in such cases indticicB of twelve days, 104. 

claim not restricted by forthcoming, 105. 

form of decree, 148. 

section incorporated by Debts Recovery Act, 162. 
HEARING, 

under Sheriff Court Act, 10, 20. 

parties entitled to, when cause ripe for judgment, 20. 

on appeal to Sheriff, 24. 

Sheriff may order reclaiming petition and answers instead, 24. 

Sheriff shall take note of authorities, 20. 

and note of argument if he see fit, 20. 

notes to form part of process, 20. 

hearing and judgment under Small Debt Act, 108. 

in cases of decree in absence, 113. 

under Debts Recovery Act, 164-170. 

re-hearing, 169. 
HERITABLE JURISDICTIONS ACT. See Appeals to Circuit 

Court. 
HERITABLE RIGHT, QUESTIONS OF, 

incompetency of petition to compel a title, 13. 

deeds of alienation affecting heritage untouched by Bankruptcy 
Acts, 58. 

in sequestration for rent under Small Debt Act, 100. 
HUSBAND AND WIFE. See Conjugal Rights Act. 
IMPLEMENT, 

reponing before, under Sheriff Court Act, 3. 

„ under Small Debt Act, 113, 114. 

„ Tinder Debts Recovery Act, 113, 164. 

what is implement ? 4, 114. 
IMPRISONMENT, 

on Small Debt decree, review by Sheriff, 39. 

when not personally present, debtor must first be charged, 110. 

appeal under Summary Prosecutions Appeals Act, 1875, 248. 
IMPROBATION OF WRITS AND EXECUTIONS, 222. 
INTERDICT, 

case appealed to Supreme Court, 37. 

observations of Bench, 37. 

proceedings on petition for breach of, 37. 
JUDGMENT, 10. 

by default, 11. 

Sheriff shall state grounds of, 20. 

findings in law and fact, 20. 

correction of clerical error, 28. 
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JUDGMENT, continued. 

under Debts Recovery Act, 165. 

findings in law and fact, 166, 167. 

final if not appealed from, 166, 167. 

when may be extracted, 108, 109, 167, 170, 172. 
See Decbee — ^Appeal. 
JURY, 

civil causes may be removed to Court of Session for trial by, 38, 69, 70. 

shall be empanelled at second diet of criminal trial^ 47, 48. 
LAPSE, 

small debt action does not lapse in year and day, 110. 
LIBELS, CRIMINAL. See Criminal Pbocedube. 
LODGING PAPERS, 

periods prescribed for, peremptory, 11. 

where not lodged in time, 11, 12. 

prorogation by Sheriff 
MALICE, 

definition of, as used in Small Debt Act, 129. 
MARITIME CAUSES, 

proceedings in, 28, 236. 

arrestment on dependence may include ships and maritime sub- 
jects, 101, 146. 
MULTIPLEPOINDING, 

under Sheriff Court Act, 14. 

order for and lodging claims, 14. 

meeting with Sheriff, 14. 

further procedure, 14. 

provisions of Act of Sederunt, 1839, 224. 

under Small Debt Act, 106, 106. 

summons, 106, 150. 

shall be brought before Sheriff Court where holder amenable, 105. 

intimation or publication, 106. 

no judgment to be pronounced at first calling, 106. 

form of claim, 151. 

form of interlocutor of preference, 152. 

section incorporated by Debts Recovery Act, 162. 

Sheriff may remit to ordinary roll, 153. 
OATH OF CALUMNY, 222. 

ORKNEY AND SHETLAND, appeals to Circuit Court, 129. 
PENALTY, STATUTORY, 

form of summons for, under Small Debt Act, 141. 

limitation of expenses if not brought under this Act, 136. 

appeal under Summary Prosecutions Appeals Act, 248. 
PETITION, 

causes commencing by, 12, 13, 233. 

form, 16. 
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PETITIONS— can«ziMW(£. 

competency in question of heritable title, 13. 

competency in case of mora, 13. 

summary cases may proceed during vacation, 52. 

provisions of Act of Sederunt 1839, 232. 
PLEADINGS, 

pleas to be subjoined to condescendence and defences or answer 
6, 6, 214. 

by whom to be signed, 216. 

shall state by whom drawn, 217. 

under Small Debt Act not to be written. 111. 

unless with leave of Court, 111. 

case then removed to ordinary roll, 111. 

pleas in law, 5, 6. 

pleas of parties under Debts Recovery Act, 164. 

irregular pleadings or papers, 217. 
POINDING AND SALE, 

under Small Debt Act, 116-118. 

penalty on failing to report, 135. 

form of report, 153. 

under Debts Recovery Act, 116, 173. 
POOR'S ROLL, 

provisions of Act of Sederunt 1839, 231 . 
POSSESSION, INTERIM, 

pending appeal to Court of Session, 72. 

shall be regulated by Inferior Court, 72. 

interim order not appealable, 72. 
PRINTING OF PAPERS, 

on appeal under Court of Session Act, 69. 

on appeal under Debts Recovery Act, 171. 
PROCURATORS, 

appearing for defender must produce mandate or service copy of 
summons, 210. 

when more defenders than one, 210. 

under Small Debt Act may not appear without leave, 111. 

reason to be entered in book of causes, 111. 

may appear and plead under Debts Recovery Act, 162. 

or in case remitted from Ordinary to Small Debt loU, 32, 

or from Small Debt to Ordinary roll, 112. 

regulations as to members of Court, 235. 

sheriff-clerk or depute not to act as procurator, 236. 
PROOF, 

diet for, 10. 

form of interlocutor allowing proo^ 10, 11. 

conjunct probation, 10. 

proof before answer, 11. 

s 
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PROOF— <Jon«tnw€d. 

allowed to explain informal writing, 11. 

how to be taken, 15. 

when by commission, 15, 18. 

absence, age, infirmity, or sickness of witness, 15. 

documents to be produced at calling of cause, 208. 

along with defences, 211. 

documents adduced at proof, 15 

evidence tendered and rejected, 15. 

ground of rejection, 15. 

documents tendered and rejected, 15. 

proof to be taken continuously, 15. 

evidence to be read by sheriff to witness, 15. 

to be signed, 15. 

proof by shorthand writer, 16, 166, 247. 

deposition of party in cause, how taken, 16. 

after proof closed admission of additional proof, 17. 

by Sheriff ex propria motu, 17. 

after interlocutor pronounced, 17. 

may be ordered by Court of Session, 69. 

no appeal during leading of proof, 25. 

except on plea of confidentiality, 26. 

on appeal Sheriff may order rejected proof to be taken, 26. 

when books of business founded on, excerpts maybe produced, 214. 

diligence for recovery of writings, 214. 

writings withheld, 215. 

statements averred but not denied held admitted, 215. 

no production permitted after record closed unless nes novitery 215. 

noviter veniens ad notitam, 215. 

papers not lodged in time, 216. 

parties may be appointed to confess or deny, 217. 

proof by commission, 15, 18, 218. 

writings in opposite party's hands, 218. 

diligence for recovery of writs, 218. 

proof to lie in retentis, 218. 

notice of diet of proof to opposite party, 219. 

objections and answers during proof, how dealt with, 219. 

examination of witness, 220. 

reporting proof by commission, 220. 

proof by oath of party, 220. 

concurrence of party making reference, 221. 

reporting proof taken by commission, and circumduction, 221. 

reponing against circumduction, 221. 

when proof reported, &c., no further proof except upon reasons 

shown, 220. 
facts and witnesses must be stated, 220. 
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TROOF—ixmtinued. 

statements of accounts may be ordered, 221. 

under Small Debt Act, remit to take proof and report, 108. 

under Debts Recovery Act, no note of evidence to be taken if not 
asked, 166. 

shall be taken if asked, 166. 

how to be taken, 166. 

shorthand writer, 166. 

documents admitted to be marked, 166. 

note of evidence tendered and rejected, 166. 

documents tendered and rejected to be marked, 166. 

diet of proof not to be adjourned, 166. 

when no note of evidence taken, appeal incompetent as to findings in 
fact, 167. 

where jottings of evidence taken, 168. 

on appeal Sheriflf may order evidence to be taken of new, 169. 

or additional evidence, 169. 
PROTESTATION for not insisting, 209, 210. 
RECLAIMING PETITION, 

competent on appeal to Sheriff, 24. 

Sheriff may order answers, 24. 

reclaiming days shall run during vacation, 206. 

provisions of Act of Sederunt, 222. 
RECORD, 

adjustment of, 7. 

irrelevant matter on, 7. 

dating and closing of, 5, 7, 213. 

when closed no amendments or productions unless res noviter, 215. 

opening up by Sheriff ex propria motu, 24, 25. 

may be amended on appeal to Court of Session, 17. 

may be made up in Court of Session when necessary, 72. 

alterations or additions on margin of, to be authenticated, 213. 
REDUCTION, 

remedy against decree implemented, 5. 

competency of, 67. 

where vitiation of book of causes alleged, 115. 

reductive conclusions in Sheriff Court summons, 67. 
REGULATIONS, GENERAL, 

provisions of Act of Sederunt, 1839, 236. • 
REMIT, 

from Ordinary to Small Debt roll, 32, 98. 

procurators may appear and plead, 32. 

consent of pursuer, 98. 

modification of expenses if consent refused, 98. 

appeal to Sheriff against remit, 99. 

remit from Small Debt to Ordinary roll, 111. 
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B,mLIT—c(mtmued. 

right of appeal not prejudiced^ 112. 
remit from Debt Recovery to Ordinary roll, 165. 
remit to persons of skilly 16^ 221. 
under Small Debt Act, 108. 
under Debts Recovery Act, 166. 
REMOVINGS, 

proceedings in actions of^ 40. 

when siunmons must be executed, 40. 

conventional irritancy, 41. 

removal under, competent before Sheriff, 41. 

probative lease same effect as extract decree if forty days' notice 

given, 42. 
may be sufficient warrant to eject, 42. 
ejectment incompetent after six weeks have elapsed from last 

ish, 43. 
letter of removal equivalent to extract decree if forty days' notice 

given, 43. 
letter sufficient warrant to eject, 43. 
defender to find caution for violent profits, 211. 
decree when extractable, 226. 

actions of removings entitled to privileges of summary actions, 233, 
appeal to Sheriff in cases of summary removing, 234. 
removal by superior for arrears of feu-duties, 46. 
REPEAL OF ACTS, 54, 88, 94, 246. 
REPONING, 

against circumduction of proof, 220. 

See Decree. 
REVIEW, 

in cases exceeding ^25 limited to final judgments, 33. 
exclusion in cases not exceeding £25, 28-32, 173, 174. 
review by Sheriff under Small Debt Act where imprisonment has 

followed, 39, 127. 
exclusion of review by advocation to imply exclusion by appeal, 72. 
exclusion under Small Debt Act except as provided, 125. 
under Debts Recovery Act except as provided, 173. 

See Appeals. 
REVIVAL OF ACTION. See Action. 
ROLL OF CAUSES. 

under Small Debt Act to be exhibited, 115. 
penalty on failure, 135. 
under Debts Recovery Act, 173. 
SALE. See Appraisement and Sale. 
SEQUESTRATION FOR RENTS, 

petition for, may conclude for decree for payment, 40. 
decree shall be extractable, 40. 
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SEQUESTRATION FOR BE^TS— continued. 

process of, may stand dismissed by inaction^ 22. 

provisions of Act of Sederunt 1839, 234. 

SheiifT may appoint person to take chaige, 234. 

competent under Small Debt Act, 99. 

procedure, 99. 

form of summons, 144. 

recall, 100. 

extended to sequestrations cwrrevUe termino, 40. 

and to rents of £12, 39, 40. 

secretion of or intromission with sequestrated effects, 118. 

penalty on failing to report sequestration, 135. 

form of report, 153. See Appraisbmbnt and Sale. 
SHERIFFS AND SHERIFFS-SUBSTITUTE, 

salaries may be increased, 49. 

retiring allowances to, 60. 

salaries to be in lieu of fees, 50. 

expenses at circuit courts within county, 125. 

additional sheriffs-substitute may be appointed, 49. 

commissions to sheriffs-substitute to extend over whole county, 50. 

sherififs-depute shall hold sittings in their counties, 52. 

may sign interlocutors when furth of county, 53. 

" Sheriflf" to include " Sheriff-Substitute," 54, 89, 136, 180, 202, 237. 

Sheriff shall order irregular pleadings and papers to be with- 
drawn, 217. 

Act to diminish number of Sheriffs, and to unite certain countries, 
237. 

courts to be held and duties to be discharged by Sheriffs and 
Sheriffs-Substitute, 239-243. 

jurisdiction under Conjugal Rights Amendment Act 1874, 89. 
See Appeals. 
SHERIFF-CLERKS, 

compensation to, 50. 

salary may be adjusted, 51. 

shall attend circuit courts within county, 119. 

shall appoint deputes, 121. 

expenses at Circuit Courts within county, 125. 

notice to be given, 122. 

irregular pleadings, 217. 

shall not act as procurators, 236. 

Books to he keipt, 

book of causes, 115, 172, 182. 

register of indorsations, 115, 173. 

of warrants of arrestment on dependence, 115. 

of loosings of arrestment, 115. 

of sequestration and sales, 115, 173. 
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SHERIFF-CLERKS— con<tnwerf. 

of reports of poindings, &c., 115, 173. 

roll of causes, 115, 173. 

transmission book, 172, 182. 
SIST OF DILIGENCE, 

in decree in absence sist may be obtained before implement, 3. 

under Small Debt Act, 113. 

in decree in absence, 113. 

in decree of absolvitor, 113 

each party entitled to a sist, 114. 
SITTINGS OF SHERIFF-COURTS, 

during session, 61. 

three sessions each year, 51. 

additional court days for arrears, 51. 

interlocutors competent during vacation, 52. 

summary cases may proceed during vacation, 52. 

Sheriff to appoint one court-day during vacation, 52. 

sittings by Sheri£^ in their counties, 52. 
SMALL DEBT ACT, 

causes not exceeding £8, 6s. 8d. may be tried under, 94. 

extended to £12, 39, 95. 

remaining portion of debt abandoned, 94, 95. 

division of debts, 95. 

forms of proceedings, 95. 

exclusion from operation of Sheriff Court Act 1853, 2, 32. 

causes above ;fil2 may be tried summarily with consent, 32. 

appeal in prosecution for statutory penalties, 94. 
See Appeals to Circuit Courts. 
SUMMARY APPLICATIONS, 

when competent. See Petition. 

actions of removing and aliment entitled to privileges of summary 
processes, 233. 
SUMMARY PROSECUTIONS APPEALS ACT, 1875. 

cases to which the Act shall apply, 248. 

inferior judge to state a case, 248. 

procedure, 248. 

case may be refused, 250. 

provisions then to have effect, 250. 

note of objections to evidence may be taken, 251. 

to what Court appeal to be taken, 251. 

Superior Courts may make rules, 251. 

other appeals excluded, 251. 

unexpired period of sentence, 251. 

extension of time for lodging appeals, 252. 

schedules, 252, 253. 

scale of fees, 253. 
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SUMMONS, 

forms under Sheriff Court Act, 2 54. 

requirements under Act of Sederunt 1839 partly superseded, 58 
206. 

amendment of summons under, 207, 212, 215. 

illustrations as to form, 56-59. 

count, reckoning, and payment, form of, 55. 

multiplepoinding, form of, 56. 

of removal for non-payment of feu-duties, 45, 46. 
See Feu-Duties. 

form of summons under Small Debt Act, 96, 97, 137, 138. 

for statutory penalty, 94, 95, 141. 

for sequestration and sale, 144. 

of forthcoming, 148. 

of multiplepoinding, 150. 
SUSPENSION, 

remedy where decree in absence and implement has followed, 4. 

to stay execution of Inferior Court decree where appeal incom- 
petent, 34. 

will be refused unless cause shown, 36. 

of decree of registration of bond, bill, &c., not exceeding £25, 227. 

procedure, 228. 

suspension by Sheriff of Small Debt decree where imprisonment 
has followed, 39. 
TERCE OVER BURGAGE PROPERTY— 5fee Conjugal Rights Act. 
VACATION, 

interlocutors may be pronounced in time of, 52. 

summary causes to proceed during, 52. 

Court day during vacation, 52. 
WAGES. See Arrestment. 
WITNESSES AND HAVERS, 

examination of, 15, 108, 165, 220. 

absent, aged, or infirm, 15. 

evidence to be read over by Sheriff, 15. 

to be signed by witnesses, 15. 

warrant" to cite, 19, 95, 165. 

citation and execution, 19, 95, 96. 

forms, 61, 140. 

endorsation of warrant in other county, 19, 108. 

penalty on failure to appear, 19, 108, 219. 

second diligence, 19, 108, 219. 

expense of, 19. 

officers must cite as required, 108. 

witnesses may appear without citation, 108. 

section incorporated by Debts Recovery Act, 162. 

witness about to leave Scotland, 218. 
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Buchanan on Teinds. 

A Treatise on the L.awof Teinds orTitlies. hy Wilmam Buchanan^ 
Esq., Advocate. 8vo. Price 16s. 
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John M'Larkn, Esq., Advocate. 'J*wo Vols., royal 8vo. Price 
£2, OS. 

** We think tliOse volunieM calculuted to prove not only to tlie Student a useful introduclion 
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Advocate. 8vo. Price 16s. 

" Will he found to present in an accessible form the fruits of a laborious and careful exami- 
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of the law." — Joufnal of Jurispi-udence. 

Menzies' Lectures on Conveyancing. Third Edition. 

Conveyancing according to the Law of Scotland, being the Lectures 
of the late Ai-LAN Mknziks, Esq., A.M., Professor of Conveyan- 
cing in the University of Edinburgh. Thiid Edition, containing 
Notes on the Titles to Land (Scotland^ Acts, 1858 and 1860, other 
enactments, and recent decisions, lioyal 8vo. Price £1, 15s, 

" A text bonk or stiidenl's book which cnn be depended ui>on, and read and remembered. 
Whatever it niny have required to modernise it and brin^ down the inforinntion to the latest date 
has been added; and, so far us we cun see, tlie treatise is as complete an if Professor Menzies had 
lived to edit this third edition h'wn&cM" ~ Scotsman. 

*' We congrntnlate Die editor on the truly adininible maimer in wbiuh he han diNcharged the 
very Important duties undertaken by \\\\x\." — Qlasgow Herald. 

Hendry's Manual of Conveyancing. Second Edition. 

A Manual of Conveyancing, in the form of Examinations, embrac- 
ing both Personal and Heritable Rights. By the Inte John Hendry, 
Esq., Writer to the Signet. Second Edition, carefully revised, by 
J. T. MowiJKAY, Esq., W.S. One Vol., 8vo. Price 15s. 

" Mr MowJjniy's iHboiirN have t^ieutiy increased the value of tbe Manual. It was at first the 
work of a dili^rent student; it is now enriched by the coninicntaries of a shrewd and experienced 
man of busineMS."— •^"wnai of Jurisprudence. 

Ross' Leading Gases. Mercantile Law. 

Leading Cases in the Coinincrcial Law of England and Scotland, 
selected and arranged in systematic order, with Notes. By tbe late 
Gkokgk Koss, Esq., Advocate, Professor of Scots Law in the 
University of Edinburgh. Three vols., royal 8vo. Price £3, 13a, 6d. 

Ross' Leading Gases. Land Rights. 

Leading Cases in the Law of Scotland ; — Land Rights. Prepared 
from the original pleadings, arranged in systematic order, and ehici* 
dated by opinions of the Conrt never before pnblished. By tbe late 
George Ross, Esq., Advocate, Professor of Scots Law in the 
University of Edinbnrgli. Three Vols., royal 8vo. Price £3, Ss. 



Bell & Brad/lite. 



Hume on Grimes. Fourth Edition. 

Conimcutaiies on tlie I^aw of Scotland respecting Crimes. Jiy the 
Hon. David Humk, one of tlie Barons of Exchequer; with a Sup- 
plement by BicNJAMiN RoBKUT Bkll, Ksq., Advocate. Two Vols., 
4to. Trice £4, 4s. 

'* Huron llumc'tf work, which must iilwayHrorm llie fuiinddUoii of ourCriiiiiiiaUtuispnidence. 
—Aliton^i Criminal Law. 

Kinnear's Digest of Appeal Cases. 

Digest and Analytical Index of the Decisions in the House of 
Lords, on Appeal from Scotlnnil, from the Union till Session 1864. 
By John Boyd Kinnkau Esq., Advocate, find of Lincoln's lun, 
Banister-at-Law. 8vo. Price Los. 

%* This work, besides bringing into one view the whole Law of 
Scotland as settled by the House of Lords, coritains references to 
many decided points, in nearly every department, which are not 
noticed at all in the abstracts of the cases given in other J)igest8. 

" We do not liositarc to say that of some caitus }iiA Di^csls are tite most HCciiiate tliat linve 
yel ai»peaied."— Journal of Juris jtrudenee. 

Einnear on the Law of Bankruptcy. Second Edition. 

A Practical Treatise on the Law of liankruptcy, nndcr the existing 
Statutes in Scotland. By John Boyd Kinnkak, Esq., Advocate, 
and of the Inner Temple, I>arrister-at-Law. One Vol. 8vo. Price 15s. 

" Unquestionably the best of the treatises on the practice of tliis important branch of the 
Law." — Journal of Jurisprudence. 

Nioolson on Elections. 

A Practical Ti'eatise on the Law of Parliamentary Elections in 
Scotland, including the Election of Representative Peei's, and the 
Registration of Voters in Counties and Burghs, with a copious Ap- 
pendix of Statutes and Forms. By James Badknacii Nicolson, 
Esq., Advocate. One vol., 8vo. Price 12s. 

*' From its einhrncin^ tiic wliole Ie;ri8httion un tiie siihject, it posuodses a<lvantugcs wliicli n 
otiicr possesses." — Journal o/ JurUj*rudencf., 

Robertson's Bankers' Law. 

Handbook of Bankers' Law. Third Edition. Carefully Revised. 
By G. L. Ron IE, Esq., Banker, Aberdeen. Price 6a. 



PREPARING FOR PUBLICATION. 
Styles of Deeds and Instruments. 

Styles of Deeds and Instruments in accordance with the Titles to 
Land Acts, &c., with Notes on the Completion of Titles. By 
the late John Heniiy, Esq., W.S. Third Edition, Revised by 
John T. Mowbray, Esq., AV.S. 

Treatise on the Law of Landlord and Tenant. 

With an Appendix, containing Forms of Leases. By Roberi 
Hunter, Esq., Advocate. Fourth Edition, carefully Revised. By 
William Guturie, Esq , Advocate. 

Bell's Lectures on Conveyancing. 

Professor Bell's Lectnres on Conveyancing. Second edition with 
Notes 'on recent Acts of Parliament, and Decisions since date of 
first edition. 2 vols. 
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